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A New Judge Tries 
His First Patent Case 


by HAROLD R. MEDINA 
U. S. District Judge, Southern Dis- 
trict of New York, New York City 





HEN I was sworn in, I had 

a vague horror that some 

day I would have to try a patent 
case. I had heard stories of how 
good particular judges were at 
the trial of patent cases and I 
had a feeling that a patent case 
was ushered in with considera- 


facts are so simple that no dis- 
cussion is necessary. Anyway, 
I see plenty of law here and I 
had better get busy with it.” 

The first couple of nights be- 
fore the trial, books were strewn 
all over my chambers—hundreds 
of them. All the principles re- 


> ble ceremony. lied upon were new to me, but 
, So, one day I was told that my the worst was that every patent 
, first equity case was being sent case has some detailed factual 
9 up tome. WhenI left the bench background which has a perfect- 
that afternoon what was my ly bewildering effect on the un- 

amazement and dismay to findin initiate like myself. I had put in 

my chambers a nice little patent fifteen or twenty hours of the 
sur case with voluminous briefs sub- most unremitting toil before it 
oe mitted by each side. My first dawned on me that each side was 

impulse was to reject it with citing ten cases for each proposi- 
code scorn. But thenI said to myself, tion, and that I was just wasting 
loss “T shall have to make the fatal my time reading nine out of 
a plunge some day, why not now?” every ten of them. 
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I began studying the papers. 
The pleadings looked innocent 
enough, although not very in- 
formative. So I began wading 
into the briefs. When I was at 
the bar, I always used to make it 
a point to make a trial] brief a 
detailed factual affair with just 
enough law to cover the vital 
spots. 

But here were two briefs that 
did not discuss the facts at all. 
“Well,” I thought, “perhaps the 


The trial started. Evidently 
the lawyers had expected to open 
for five or ten minutes, just 
touching the high spots. If so, 
they were sadly disappointed; I 
had made up my mind that even 
if it killed the lawyers and me, I 
was going to understand every- 
thing that went on from the bell 
in the first round. Accordingly, 
the plaintiff’s lawyer had not 
gone far when I said that I 
should like to know exactly what 
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the issues were. This came as a 
distinct shock, and a prolonged 
discussion ensued. The defend- 
ant’s lawyer had interposed a 
counterclaim praying for a de- 
claratory judgment, and the 
more we talked about issues, the 
more the issues piled up. I sug- 
gested that it might be enough 
for me to pass upon the question 
of infringement, as that looked 
comparatively easy, and not 
bother about the question of va- 
lidity. Oh no, nothing like that! 
I was informed that the Circuit 
Court of Appeals had been most 
explicit that judges were not to 
resort to such lazy tactics, but 
must decide all the issues. Then 
it seemed as though the principal 
issues of validity concerned cer- 
tain method claims, but the de- 
fendant’s lawyer insisted that the 
apparatus claims of the particu- 
lar patent in question were in 
issue and that there was also 
before me the validity of a num- 
ber of prior patents and so on 
and so forth. It did not take me 
long to recognize my error. I 
changed the subject and bided 
my time. A few days later the 
plaintiff’s attorney was urging 
some proposition, and the de- 
fendant’s attorney objected on 
the ground that it was not pre- 
sented by the pleadings. This 
gave me my chance and so I said, 
“Well, you asserted that all these 
claims, not only in this patent 
but in the earlier patents, were 
involved. Perhaps it would be 
fair to permit the plaintiff to 
amend so that all of the defend- 
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ant’s patents may be in issue 
too.” This had an immediate 
effect—a stipulation which lim- 
ited the issues to the method 
claims. All the big talk that the 
case involved everything since 
the beginning of the world to the 
time of these presents disap- 
peared in thin air. 


There was another point that 
I expressed on the opening day 
of the trial. As the patent had 
issued, it seemed to me that 
there must be some kind of pre- 
sumption of validity—that I 
should start the case with the 
notion that the patent was valid 
until somebody showed me it 
was invalid. Here again I was 
told that this was old-fashioned ; 
that there was something which 
some old cases had spoken of as 
a presumption of validity, but 
that the Supreme Court had 
pretty well knocked that into a 
cocked hat. Furthermore, I was 
told, if a person wanted to be 
realistic, he really ought to start 
with the presumption that the 
patent was invalid. So we didn’t 
get very far with that. I have 
never taken much comfort from 
rules which helped judges evade 
issues, and I was just as pleased 
to try first to understand what 
the plaintiff had invented and 
whether it was something really 
new, leaving technicalities of 
presumption to play their parts 
later when I knew more about 
the case. 


After a couple of days of this: 
jockeying around, we began to. 
hear some testimony. It soon 
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became apparent to me that the 
case involved a number of scien- 
tific principles of hydraulics and 
hydro-dynamics and fluid me- 
chanics, about which my igno- 
rance was utterly complete. As 
a matter of fact, one day I made 
the statement that my ignorance 
was abysmal and this so shocked 
the reporter that when the min- 
utes were typed up and sent to 
my chambers, they read my 
“knowledge” was abysmal. I 
suppose he thought that abysmal 
knowledge was profound knowl- 
edge and that it was much better 
to have the judge say he knew 
it all than to have him say he 
knew nothing. 

As I had developed a good 
many rather intimate contacts 
over a period of years at Colum- 
bia and Princeton, it occurred to 
me that perhaps I should get 
hold of some physics professor 
at either university and have him 
explain the whole matter to me 
from an utterly disinterested an- 
gle. But then I thought, suppose 
I were one of these lawyers— 
how would I feel if the judge got 
outside information about which 
I knew nothing and which was 
not subject to my cross-examina- 
tion, and I wound up taking a 
licking because of some source 
that remained completely hidden 
and mysterious. That was the 
end of idea number one,’for I 
could not see how it would be 
proper to fill my mind with data 
and information from a source 
not of record in the case. Be- 
sides, I knew that a little knowl- 
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edge is a very dangerous thing 
and it seemed highly probable 
that, after a few conferences 
with some university professor, 
I might think I knew all about 
the subject when I only knew 
just enough to make it a cer- 
tainty that I would be wrong on 
every point. 

Next I thought that at least 
I could study the. textbooks and 
instruct myself in this way. 
A little reflection, however, 
brought me back to the same 
conclusion I had reached on the 
first proposition. So I left the 
textbooks alone, although I was 
dying to learn about the charac- 
teristics of a vortex, and par- 
ticularly a hollow core vortex, 
together with a large number of 
other most interesting matters 
which I could scarcely refrain 
from studying on the side. But 
I didn’t. Instead I bedeviled 
the witnesses with all kinds of 
absurd questions and I imagine 
the lawyers felt each day as 
though they were going into a 
torture chamber. 

Then I got another bright 
idea. It seemed to me that I 
might be in a better position to 
understand the evidence if I 
went and looked at the various 
machines in operation. This 
seemed to strike both sides as a 
most amazing proposition, but 
they all agreed. So one day we 
made a long trip by automobile. 
The first place we visited was a 
paper mill where a huge machine 
was ready for operation. The 
workmen took me just opposite 
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the place they would work, 
where I could get an excellent 
view. First they put a few tons 
of so-called water into the re- 
ceptacle and then one of the men 
heaved a huge bale of waste pa- 


per into the tank. I was spat- 
tered with paper stock from 
head to foot. The resultant ex- 
citement somewhat impaired the 
validity of the experiment. I 
was told that all those paper 
spots would come off with a little 
brushing when they dried. That 
night I went to work with the 
brush, but when it became ap- 
parent that there would be noth- 
ing left but the lining of my suit, 
I sent it to the cleaners. I really 
think the trip was a good idea, 
but I don’t think I shall try it 
again. My education was pro- 
ceeding very rapidly. 

By this time I was enjoying 
myself. Every day there were 
a number of experiments in the 
courtroom which were really 
fun. Also, I had taken charge 
of the exhibits and this is some- 
thing I always like to do. Iam 
one of those methodical individ- 
uals who never throws anything 
away and who takes great joy in 
collecting, tabulating, indexing 
and preserving all sorts of use- 
less things. 

With continually asking ques- 
tions and handling the exhibits 
during the day, and sitting up 
half the night reading opinions, 
I was beginning to catch on a 
little bit. So I got the lawyers 
together and said, “‘Now, I think 
we had better decide just how we 
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are going to proceed.” Then I 
laid down a modus operandi 
which must have come as a dis- 
tinct shock, but I still think it 
was the best procedure to fol- 
low. This was the arrangement. 
On the date the evidence was to 
be closed, each side was to have 
ready its final brief. At this 
suggestion there was a tremen- 
dous howl. That just wasn’t 
done. Ordinarily counsel had 
three or four months to put in 
the briefs, and then another 
month or so for reply briefs and 
so on. But I was adamant. It 
was finally agreed that on the day 
of closing the evidence the briefs 
should be in. 


The final argument went on 
for two or three days. I let each 
of the lawyers have twenty 
books which could be referred to 
and discussed in the final argu- 
ments, but I would not allow 
three or four hundred of them 
and again suffer the endless 
repetition I had endured at the 
outset. 

To show how foolish I was, it 
was my intention, when the final 
arguments had been concluded, 
to lean back and dictate the opin- 
ion. As it turned out, so many 
details were explained for the 
first time in the final arguments 
that I just did not feel equal to 
the dictation of the opinion on 
the spot. But I did the next 
best thing. I decided the case 
immediately, and then set up the 
procedure to be followed in con- 
nection with the findings. 


I wrote my draft opinion on 
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schedule. That was way back 
last January. The minvte the 
pressure was off, other matters 
turned up to demand attention. 
The result is that we haven’t had 
that hearing on the findings yet; 
but we will and when those find- 
ings are made you can bet your 
bottom dollar that they are going 
to be findings that represent 
precisely what I desire to find 
and absolutely nothing else. I 
have been beaten so often at the 
bar by phony findings that while 
my strength lasts you may be 
sure that no finding ever signed 
by me will represent anything 
other than my own considered 
judgment. 

That’s the story. I haven’t 
any idea that I am right in the 
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case and I have enough sense to 
realize that my enthusiasm and 
efforts to concentrate will prob- 
ably all wear off in time. 


And so I hope no one will be 
surprised if three or four years 
from now I am found solemnly 
listening to the evidence without 
comment, letting the lawyers ex- 
plain as much or as little of the 
case as they choose, allowing 
three or four or even five months 
for briefs and reply briefs and 
then sitting on the case for a 
year or two. I know I shall not 
be surprised—or resentful—if as 
time goes on the proper lesson 
is drawn from this narrative, 
and attorneys see to it that their 
patent cases go to someone else. 





The Dilemma 


At the opening of a recent Forcible Entry and Detainer 
trial before a Justice of the Peace in a little Central Illinois 
Village, the Squire cleared his throat and said: 

“Since I got this here paper (the complaint) I’ve asked 
everybody ’round town who that there lot belongs to. I 


got twelve men to say that it was yourn (pointing to the 
plaintiff) and twelve others that say it was yourn (point- 
ing to the defendant). Now I don’t rightly know who 
should have it. It ain’t worth much nohow. Before any- 
body says anything I want to read my decision which I 
already got writ out: (Reading from a painfully written 
sheet of soiled paper) ‘I don’t know who that house and lots 
belongs to. I can’t decide this case. This is a case that 
ought to be took to court!’ Case dismissed!” 

The attorneys persuaded him at least to enter up a judg- 
ment for the Plaintiff so an appeal could be “took” to 
Circuit Court. It was the shortest trial on record: No 


statements, no evidence, no argument and almost no judg- 
ment. 


Contributor: J. E. Horsley 
Mattoon, Illinois 





The Reciprocal Responsibilities of 
Law and Psychiatry 


by GREGORY ZILBOORG, m.p. 
Condensed from The Shingle, April, 1949 


HERE seems to be silent 

agreement among all peoples 
of this world that it is very 
nice to be optimistic, and that 
to be pessimistic just isn’t very 
nice. Such is the nature of 
man in his striving to preserve 
forever the countenance of 
youth that optimism appears to 
him a virtue, while pessimism 
impresses him, if not exactly as 
a sin, at any rate as a not very 
laudable propensity. 

Yet, it is difficult to rid one’s 
self entirely of a painful twinge 
of pessimism when one surveys 
the no-man’s land which lies 
between legal justice and med- 
ical psychology. This no-man’s 
land has been crossed many 
times by the judge and the 
panoply of his professional at- 
tributes, as well as by the 
psychiater, the healer of the 
mind; and as many times both 
have retreated to the proverbial 
“previously prepared positions,” 
with the battle almost never 
ending in a definite decision. 
The no-man’s land continues to 
bear the scars of battle, to be 
covered by a debris of ideas and 
aspirations and hopes and ideals 
which—like any corpses of that 
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which once bore the beautiful 
throb of life—lie fragmented, 
muddied, and in varying degrees 
of decomposition. 

In 1519, four hundred and 
thirty years ago, Cornelius 
Agrippa “argued publiciy as a 
jurisconsult, privately as a 
Christian” against the accusa- 
tions which had been raised 
against an innocent woman 
whom a few ill-advised neigh- 
bors chose to accuse of being a 
sort of hereditary witch. This is 
to my knowledge the first case in 
the history of forensic psychia- 
try, and I cite it here not because 
it is a historical curiosity, but 
because it has an instructive 
bearing on the subject under dis- 
cussion. 

Cornelius Agrippa entered the 
courtroom in his official capacity 
as jurisconsult of the City of 
Metz, but he spoke primarily as 
an individual enraged. Violent 
of spirit and of tongue, he called 
the clerical accuser an “infa- 
mous. calumniator,” pleaded 
with the judge to free the wom- 
an he believed innocent, and 
admonished the judge not to be 
influenced by “the great, bloated 
and fat brute” that was the ac- 
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cuser, “more cruel than the very 
executioner.” In the midst of 
the trial the judge fell ill and 
he “was haunted by the tor- 
tured woman’s agonies upon his 
deathbed. He sent a 
special message pleading for the 
victim with the eloquence of his 
remorse, and he sent his writ- 
ten judgment that the woman 
was innocent.” Agrippa’s biog- 
rapher continues, ‘Cornelius 
was indefatigable and Louisa 
(his wife) had reason to love 
her husband for the noble energy 
with which he spent his days in 
working all the powers of the 
law, seeking out witnesses, and 
by public and private pleading, 
ever active in a work of mercy, 
careless of the ruin it might 
bring to his own worldly repu- 
tation.” 

“That was nearly the last 
cause pleaded among the citi- 
zens at Metz by their Town Ad- 
vocate and Orator. He had ex- 
pended his own reputation on 
the work.” The Benedictine 
monks who wrote a history of 
the City of Metz stated that Cor- 
nelius Agrippa “was hunted out 
of that city in 1520. He was 
considered during his lifetime a 
great magician and he died with 
the reputation of a very bad 
Christian.” 

What is instructive in the sad 
story of Cornelius Agrippa is 
this: It was the physician who 
imposed himself upon the self- 
contented but outworn structure 
of justice. It was the physician 
who “tried to break the rules,” 
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to establish unwelcome prece- 
dents unheard-of in the grinding 
functioning of the wheels of jus- 
tice of the time. It was the 
physician, who is always so close 
to man and to his suffering, who 
first learned about some of the 
aberrations of the human mind. 
And it was (and still is?) the 
physician who ran the risk of 
ruining his reputation in the 
eyes of official justice, and of the 
public who clamored for “ade- 
quate punishment.” And today 
the same public claims that the 
physician’s voice or plea for un- 
derstanding and mercy is noth- 
ing but a weakness, a civic 
blindness, or a diabolic propensi- 
ty to snatch the guilty from the 
avenging hands of justice. 

It is the physician, at length, 
who in his attempt to mediate 
between penology and the minis- 
try of medical mercy was from 
the very outset threatened with 
civic and moral contempt. This 
is an important point to bear in 
mind, for the whole history of 
this aspect of psychiatry is the 
history of a perseverant strug- 
gle between psychological medi- 
cine and human prejudice from 
wherever it might stem—out- 
dated legal tradition, pseudo- 
pious and aggressive bigotry, or 
self-righteous ignorance. Some 
day, a contemplative student of 
the history of human thought 
might trace more fully and per- 
haps explain adequately the vio- 
lence of this struggle. In the 
meantime, one is bound to con- 
tinue to remain in a state of 
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puzzlement and even bewilder- 
ment at the sight and sound of 
the contentions which prosecut- 
ing attorneys and even some 
physicians display before a per- 
plexed jury or judge who are 
called upon to settle the question 
of life, death, or life imprison- 
ment in a case of murder or 
manslaughter. 

That medicine and law should 
codperate has long been the 
slogan of medical organizations 
and bar associations, but what 
the nature of this codperation 
should be has not been adequate- 
ly defined. In fields other than 
psychiatry the authority of 
medical science is readily recog- 
nized by the law. Many of the 
laws of ancient Rome were 
formulated propter auctoritatem 
doctissimi Hippocrates—as the 
ancient laws put it. It should be 
noted that the recognition of 
medicine by jurisprudence em- 
phasizes the importance of medi- 
cine only in certain legal mat- 
ters; this recognition in no way 
determines the real nature of co- 
éperation between the two dis- 
ciplines. It is implied, of course, 
that justice to be just ought in 
certain special cases to seek en- 
lightenment from medicine. 
This principle has become a mat- 
ter of written law since 1532, 
the year when the Caroline Code 
(Constitutio Criminalis -Caro- 
lina) was promulgated. Yet the 
réle of the physician has re- 
mained unclear, and it could be 
described as running along a 
rather irregular line between a 
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coroner and a medical expert tes- 
tifying for the defense. 

One of the most telling concep- 
tions of this réle was formulated 
by Benjamin Rush, who in 1810, 
in an introductory lecture deliv- 
ered in the University of Penn- 
sylvania, dwelt on the subject of 
insanity and its medico-legal sig- 
nificance. Rush concluded his 
lecture by saying: “To animate 
you to apply to the study of all 
the subjects enumerated in the 
introduction to our lecture, I 
beg you to recollect the extent of 
the services you will thereby be 
enabled to render to individuals 
and the public; fraud and vio- 
lence may be detected and pun- 
ished; unmerited infamy and 
death may be prevented; the 
widow and the orphan may be 
saved from ruin; virgin purity 
and innocence may be vindi- 
cated; conjugal harmony and 
happiness may be restored; un- 
just and oppressive demands 
upon services of your fellow cit- 
izens may be obviated; and the 
sources of public misery in epi- 
demic diseases may be removed, 
by your testimony in courts of 
justice.” Benjamin Rush was 
not given to great sentimental- 
ity or optimism, but in his hopes 
for what expert psychiatric tes- 
timony could accomplish he far 
exceeded even the expansive faith 
a gullible lady from Main Street 
might have in what she would 
call psychoanalysis. 

Yet Rush’s promises of civic 
and moral emoluments to the 
good psychiatric expert reflect 
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more than one angle of confu- 
sion. For it is most pertinent 
to differentiate between the doc- 
tor of medicine who is engaged 
in the business of detection of 
crime or who otherwise serves 
the ends of penal justice, and the 
psychiatrist who is called upon 
only to examine and testify as 
to the mental condition of a giv- 
en defendant. There is nothing 
wrong in a medical man’s choos- 
ing the job of psychiatric detec- 
tive or psychiatric assistant in 
the prosecutor’s office. But it 
must be clear that such a doctor 
of medicine is merely a special- 
ist who hires himself to give his 
special knowledge to the State 
for value received; he is not a 
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“But if I leave out the swear words there’s nothing left!” 
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healer, not a physician, not a 
servant in the ministry of medi- 
cal mercy. The medicopsycho- 
logical detective M. D. is no 
more a physician than a mechan- 
ic is a physicist or a public ac- 
countant a mathematician. 
When the doctor of medicine 
Guillotin invented the guillotine, 
he did use the knowledge of an- 
atomy and physiology he learned 
in medical school to help the exe- 
cutioner, but he was not a physi- 
cian in doing so. 

Benjamin Rush confused cer- 
tain issues in the same manner 
as we do today; he equated the 
values of medicopsychological 
achievement in detecting and 
punishing fraud and violence 
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with those of preventing unmer- 
ited infamy and death. It is 
perhaps this traditional confu- 
sion as to the true moral goal of 
the physician that permits so 
many psychiatrists to accept al- 
most without hesitation even the 
phraseology of the law, as well 
as some of its extremely vague, 
old, and scientifically dead psy- 
chological concepts. The crim- 
inal laws as they exist today 
seem to have no objection to this 
confusion, and lawyers, particu- 
larly prosecuting attorneys, are 
rather pleased when doctors fall 
into using the legal idiom—even 
though if by doing so these doc- 
tors abandon twentieth-century 
medical psychology in favor of 
the seventeenth-century  dis- 
courses of Lord Chancellor Hale. 
A rather flagrant example of the 
use of the legal idiom is the re- 
port of the lunacy commission 
which testified to the sanity of 
the obviously psychotic murder- 
er Irwin, a report which cited 
legal rather than psychiatric au- 
thorities in support of its con- 
tention. 

Such confusion cannot be 
justified. The self-evident as- 
sertion that a doctor is not a 
lawyer is treated as if it were 
merely the gag of a theoretician. 
Yet the truth of the matter is 
that even a superficial examina- 
tion of the problem would sug- 
gest that there is something im- 
moral in this forcible conversion 
of the psychiatrist to formalistic 
concepts of legal insanity—con- 
cepts which certainly have no 
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clinical existence in psychiatry 
or life itself, and which exist on 
paper only in our penal codes. 
The issue between psychiatry 
and the law is a moral issue, and 
a rather paradoxical moral is- 
sue: the psychiatrist in so far 
as he is a physician can have 
nothing to do, directly or indi- 
rectly, with legal justice or such 
legal formule as the McNaghten 
Rule or its not too original vari- 
ants. To force a psychiatrist to 
talk in terms of the ability to dis- 
tinguish between - right and 
wrong and of legal responsibil- 
ity is—let us admit it openly and 
frankly—to force him to violate 
the Hippocratic Oath, even to 
violate the oath he takes as a wit- 
ness to tell the truth and nothing 
but the truth, to force him to 
perjure himself for the sake of 
justice. For what else is it, if 
not perjury, if a clinician speaks 
of right and wrong, and crim- 
inal responsibility, and the un- 
derstanding of the nature and 
the quality of the criminal act 
committed, when he, the psychi- 
atrist, really knows absolutely 
nothing about such things, when 
they are presented to him in 
terms of a hypothetical] question, 
based on legal assumptions and 
hypothetical psychiatry. He 
may think he knows something 
about these things, but this, his 
assumed knowledge, would then 
be his not by virtue of his being 
a clinical psychiatrist, or a psy- 
chiatric expert, but only by vir- 
tue of his assuming the role of 
an amateur lawyer. A further 
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paradoxical situation obtains: 
the law violates itself when it 
forces the psychiatrist to talk 
the legal idiom, and the psychia- 
trist violates himself when he 
enters the courtroom to talk 
psychiatry, which he knows, and 
starts talking law, which he does 
not know. 

It is quite obvious that the 
immoral, paradoxical situation 
has become more and more acute 
in the course of the past twen- 
ty-five years during which we 
have learned more about psycho- 
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pathology than during the previ- 
ous century and a half. It is 
also obvious that law and psychi- 
atry owe it to one another and 
to each other to develop a clear 
understanding of their scientific, 
moral, professional, and civic re- 
sponsibilities. The age-long 
method of “using” the psychia- 
trist, of converting him to legal 
pathways or “perverting him 
away” from medicopsychologi- 
cal ones, obviously leads to no 
progress and to a great deal of 
trouble. 


Unnecessary Precaution 


Hack: Hey, whattsa big idea? 


How come your cab’s 


painted red on one side and blue on the other? 


Jack: Pal, it’s a riot. 
contradicting themselves. 


You ought to hear the witnesses 


Edison Voice Writing. 


No Favorites 


“Good morning,” 


said the telephone operator, “this is 


Barton, Thompson, Green, McTavish, and Peck . 
“Oh,” said the voice on the incoming call, “well, good 
morning, good morning, good morning, good morning, 


and good morning!” 


Edison Voice Writing. 


Omission of Payments 
The letter set forth below was received by a client from 


a reputable Boston law firm: 


“Mr. Richard Roe 
10 Smith Place 
Boston, Massachusetts 
Re: 
Dear Sir: 


Smith & Jones, Inc. 


It is disappointing to note that you have fallen down on 
your, and you must realize that unless they are brought up 
to date, contempt proceedings will be instituted against 


you. 


Yours very truly,” 
Contributor: 





B. H. Crowell, 
Boston, Mass. 








The Decline and Fall 


of the Spendthrift Trust 


By MILTON E. SCHATTMAN 
of the New York Bar 


| ICH fathers are often 
} blessed (?) with extrava- 
gant sons. When Baron Roths- 
child tipped the cabby a shil- 
ling, he received the protest: 
“But your son always gives me 
a guinea!” “True”, answered 
the Baron, “but my son has a 
rich father.” 

So long as the father lives, he 
can curb the son’s extravagance 
and keep the waster out of ac- 
tual want. But the fear haunts 
the father as to what will be- 
come of his son when this pro- 
tection and restraint are termi- 
nated by the father’s demise. 

Such problems often find their 
way into the lawyer’s office when 
a will or trust agreement is be- 
ing drawn by such a father. The 
solution is found in the “Spend- 
thrift Trust”, a device for plac- 
ing funds in the legal ownership 
of a Trustee and giving only the 
income to the son. 

At the turn of the century in 
1900, the Spendthrift Trust was 
as secure and as unassailable as 
the Roman Empire in its great- 
est glory. At that time it had 
only one heel of Achilles at 
which it was vulnerable and this 
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point of danger was little known 
and hard to get at. 

What is now Section 98 of the 
Real Property Law (which is 
held to apply to personalty also, 
Wetmore v. Wetmore, 149 N. Y. 
520, 44 NE 169, 33 LRA 708, 
52 Am St Rep 752) was the only 
means of salvation for an unpaid 
creditor of a Spendthrift bene- 
ficiary. This section required 
the creditor to exhaust his reme- 
dies at law by judgment and 
execution returned unsatisfied, 
but then permitted him to sue in 
Equity to get from the trust in- 
come whatever surplus might 
remain over and above the sum 
necessary for the education and 
support of the beneficiary. 

The more lavishly the Spend- 
thrift had grown accustomed to 
live, the more he continued to be 
entitled to and the less could be 
called a surplus and awarded to 
the creditor. 

The process was long and ex- 
pensive and might be defeated 
by the debtor filing a petition in 
bankruptcy before the judgment 
of the court in equity could be 
secured. 


The debtor in such a bank- 
ruptcy would yield up to the 
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Trustee in Bankruptcy all of his 
present assets—which would be 
non-existent—and get a dis- 
charge from all of his debts. 
The courts held that such a 
Trustee in Bankruptcy did not 
acquire any rights to future in- 
come from the Spendthrift 
Trust, nor could he maintain the 
action under Section 98 of the 
Real Property Law to sequester 
the surplus income. Such Trus- 
tee was not a judgment creditor 
and that remedy was prescribed 
by statute only for those who 
were. (Butler v. Baudouine, 
[1903] 84 App Div 215, 82 NYS 
773, affirmed 177 NY 530, 69 
NE 1121.) 


The facts in the above case 
were particularly shocking as 
the income amounted to some 
$35,000 a year at a time when 
prices were low and there was 
no income tax. Yet no part of 
it could be taken to pay the 
Spendthrift’s debts. It must 
have been galling to the creditor 
to observe his debtor living like 
a millionaire while the courts 
left the debt unsatisfied. Per- 
haps he would have been justi- 
fied in repeating Mr. Weller’s 
remark: “If the law says that, 
the law’s an ass.” 

And so at the turn of the cen- 
tury a lawyer could advise a 
client that a Spendthrift Trust 
was strong and almost unassail- 
able for the purpose desired. 

In the long run, the law has 
a way of catching up with life 
and its technicalities always ul- 
timately yield to justice. But it 
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is seldom that within forty years 
so vast a change has occurred in 
any field of jurisprudence as 
that of the Spendthrift Trust. 

The first crack in the armor 
appeared in 1908 when the gar- 
nishee statute (Code Sec. 1871) 
was amended by Chapter 148 of 
the Laws of 1908 to permit a 
judgment creditor to attach by 
execution ten (10%) per cent of 
such income. This was held 
constitutional even as to Spend- 
thrift Trusts previously created 
in the case of Brearley School v. 
Ward, 201 NY 358, 94 NE 1001, 
40 LRA NS 1215, Ann Cas 1912 
B 251. But the amount subject 
to such execution was limited 
to ten (10%) per cent regard- 
less of the number of judgments, 
each being paid only after the 
preceding one was _ satisfied. 
Thus the debtor always kept 
ninety (90%) per cent of the 
income. 

So radical was this departure 
from the time honored sanctity 
of the Spendthrift Trust, that 
the legislative consolidators of 
the statute in 1909 felt it nec- 
essary and proper to call special 
attention to it:— 

“So important a reform in our 
domestic law of trusts deserves 
to be called to the attention of 
lawyers and laymen reading the 
statute on Uses and Trusts and 
such a clause might be added to 
this section. It ought not to be 
left obscurely contained in a 
long section of the Code of Civil 
Procedure.” 


Next in 1910, the Federal 
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Bankruptcy Act was amended so 
as to clothe a Trustee in Bank- 
ruptcy with all the rights of a 
judgment creditor after return 
of execution unsatisfied. This 
meant that the Spendthrift debt- 
or would gain nothing by bank- 
ruptcy as the Trustee in Bank- 
ruptcy would succeed to all the 
rights of the creditors against 
the income. (Matter of Poskan- 
zer [1917] 101 Misc 100, 166 
NYS 811.) The Trustee now had 
the same right as would a judg- 
ment creditor to the surplus 
over and above the amount nec- 
essary for the beneficiary’s sup- 
port. (In re Bergman (DC NY) 
6 F Supp 898.) 

The Trustee in Bankruptcy 
could get the ten (10%) per cent 
garnishee execution and in addi- 
tion thereto, any surplus adjudi- 
cated under Section 98 of the 
Real Property Law. (In re 
Brown’s* Estate, 35 NY.Supp 
(2d) 646, affirmed 264 App Div 
824, 35 NYS2d 738.) 

In the last mentioned case, the 
income was $18,000 per annum. 
Some lawyers must have been 
disappointed, when in calculat- 
ing the funds needed for support 
the referee remarked :— 

“In the past Brown has em- 
ployed many lawyers to look 
after his interest. I see no need 
in the future for his retaining 
legal service. . . . SoI do not see 
how the court would be justified 
in including any considerable 
sum for attorney’s fees in the 
amount which it finds said bene- 
ficiary is entitled to.” 
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These changes were evidently 
considered to be adequate for no 
further amendments were made 
for twenty-five years. 

Then in 1935 by Chapter 630 
of the laws of that year Section 
793 of the Civil Practice Act 
covering Proceedings Supple- 
mentary to execution was rewrit- 
ten so as to provide that the 
court in such a proceeding could 
order the judgment debtor to 
pay in installments such portion 
of his income, however or when- 
ever earned or acquired after due 
regard for the reasonable re- 
quirements of the judgment 
debtor and his family if depend- 
ent on him, as well as any pay- 
ments required to be made to 
other creditors. 


It might seem to the casual 
reader that when the legislature 
used the phrase “income however 
or wherever earned or acquired” 
that it meant income from any 
source, whether it be from a 
Spendthrift Trust or otherwise. 
But it seems that when this stat- 
ute was passed there was also 
reenacted without change Sec- 
tion 792 of the Civil Practice 
Act. Previous interpretation of 
that section had been that it ex- 
cluded income from Spendthrift 
Trusts. (Graff v. Bonnett, 31 
NY 9, 88 Am Dec 236; Demuth 
v. Kemp, 159 App Div 422, 144 
NYS 690; 216 NY 757, 111 NE 
1086.) 

The Court of Appeals (Kaplan 
v. Peyser, 273 NY 147, 7 NE2d 
21) could not believe that the leg- 
islature would reenact Section 
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792 which left surplus income 
for disposition by the Courts of 
Equity alone and then enact the 
new Section 793 which would 
permit that surplus income to be 
reached through a number of 
concurrently operative summary 
orders to be made by different 
courts in supplementary pro- 
ceedings. To believe such a 
thing would imply that the legis- 
lature had been careless in fram- 
ing the new statute. So the 
court held that the phrase “in- 
come however and wherever 
earned or acquired” was not in- 
tended to include income from 
Spendthrift Trusts, and that a 
judgment creditor could not use 
this new statute in such a case. 


In 1941, by Chapter 694 of the 
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laws of that year, the legislature 
spoke more clearly than in the 
statute of 1935. “He made it 
very loud and clear, He went and 
shouted in his ear.” 


The new Section 792 said spe- 
cifically that “any income from 
such a trust or trust fund shall 
be subject to application on the 
judgment to the extent and man- 
ner provided in section seven 
hundred ninety three of this 
act.” 

It is singularly appropriate 
that one of the first recorded de- 
cisions under this new section 
was handed down by Hon. Peter 
Schmuck on October 14, 1941 in 
Ryan v. Edgerton, 177 Misc 
421, 30 NYS2d 941. Although 
this decision did not involve a 
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Spendthrift Trust the principle 
involved was the same. Those of 
the readers who remember Jus- 
tice Schmuck from the old City 
Court days will recall that when 
he sat in the Judgment debtor 
cases, he went on the theory that 
an honest man pays his debts 
even if a court had to fine him 
for contempt to accomplish this 
end. 

Mr. Justice Schmuck held that 
not only was the new statute ap- 
plicable to the debtor but that a 
direct order of the court should 
be granted directing the Trustee 
to make the payments. 


By this new statute, the deci- 
sion of the Court of Appeals in 
Kaplan v. Peyser, 273 NY 145, 
7 NE2d 21, was completely over- 
turned. The answer to the ques- 
tion: “In what condition of life 
is a man entitled to be supported 
as against his creditors?” was 
now entrusted in widespread 
fashion to courts having no equi- 
ty powers. Every court of Sup- 
plementary Proceedings now 
had jurisdiction to determine 
this fact. 

But for those Spendthrifts who 
had the temerity to flout Uncle 
Sam, a worse fate was being pre- 
pared. In the same year of 1935 
when the abortive amendment of 
Section 793, C.P.A. was passed, 
the Court of Appeals decided the 
case of In re Rosenberg’s Will, 
269 NY 247, 199 NE 206, 105 
ALR 1238. The old saw that 
you can avoid anything except 
death and taxes proved its ver- 
ity. 
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It seems that a Spendthrift 
beneficiary, did not believe in 
wasting his income on paying 
debts or taxes. He was satis- 
fied to let his creditors get ten 
(10%) per cent as a garnishee 
for that left ninety (90%) per 
cent for him. 


The Collector of Internal 
Revenue thought the government 
ought to be paid at least some 
part of the income, but the 
Spendthrift thought they ought 
to wait their turn on the ten 
(10%) per cent line where each 
creditor would be paid off com- 
mencing when the prior gar- 
nishee was satisfied. 

The Surrogate’s Court agreed 
with the Spendthrift and so did 
the Appellate Division. But the 
Court of Appeals in a 5 to 2 deci- 
sion decided otherwise and cer- 
tiorari to take the case to the 
Supreme Court of the United 
States was denied by that Court 
(298 US 669). 

The Court of Appeals ruled 
that the ten (10%) per cent gar- 
nishee of prior creditors should 
continue but that the balance of 
ninety (90%) per cent should be 
paid not to the beneficiary but 
to the Collector of Internal Reve- 
nue and that when the prior 
creditors had been paid, the full 
one hundred (100%) per cent 
should go to the Collector. 

In short, the beneficiary lost 
his entire income until the taxes 
were paid. It was no longer fun 
for a Spendthrift beneficiary to 
live lavishly and pile up the 
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debts and taxes. The decline of 
the Spendthrift Trust took al- 
most forty years but it ended in 
a real fall 

The individualistic cross-cur- 
rent which up to the beginning of 
the 20th century had permitted 
fathers of improvident sons to 
protect them from their own ex- 
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travagances had been shorn of 
most of its unfair features and 
all that remains is sufficient to 
insure that they may live de- 
cently and not become a public 
charge. The way has been long 
and arduous but the principle 
of honesty in the payment of 
debts has finally triumphed. 


The People’s Choice 


The Probate Court was in session in a small rural 
county for the purpose of hearing a Will contest between 
two restricted Indians. The Federal Attorney approached 
the bench and explained to the Court that while he did not 
represent either the proponents or the contestants in the 
case, that inasmuch as they were wards of the Govern- 
ment, he was interested in sitting in on the case “amicus 
curiae’”’, to which request the Court readily acceded. 

As the trial progressed, the Judge seemed to grow more 
and more perplexed. Finally, his anxiety reached such a 
peak that he stopped the proceedings. He addressed him- 


self to the Federal Attorney. 


“Mr. Attorney, what’s the name of that fellow again, 
that you say you represent in this case?” 
Contributor: John Allen Phillips II 


Durant, Okla. 


It Happened in Texas 


It was a criminal prosecution for theft. A maid in a 
local hotel was charged and being tried on a charge of 
having stolen money from the pockets of a man who slept. 
The injured party was testifying: 

Question: ‘What were you doing at the time:” 

Ans. “Well I had took my pants off and hung them on 
the hall tree and was asleep; I guess I forgot to lock the 


door.” 


The Judge, waking from a snooze: 


“What’s that!? 


What’s that!? Say that again I didn’t quite catch it.” 
The witness repeated the testimony, except as to his 

failure to lock the door. 
The Judge: “Well what did you mean hanging your 

pants out in the hall.?” 


Contributor: W. F. Nix 
Amarillo, Texas 





Dog Law in California 
By JUSTICE KERRIGAN 


(Roos v. Loeser, 41 Cal App 782, 183 P 204) 


HIS is an action for damages 

alleged to have been sus- 
tained by plaintiff by reason of 
the killing of her dog, of the 
variety known as Pomeranian, 
by an Airedale belonging to the 
defendant. A jury trial was had, 
and judgment went for the 
plaintiff in the sum of five hun- 
dred dollars. Defendant made a 
motion for a new trial, which 
was denied, and he now appeals 
from the judgment. 

The complaint alleges that on 
the sixteenth day of May, 1917, 
the plaintiff was the owner of a 
Pomeranian dog of the value of 
one thousand dollars; that the 
defendant was the owner of an 
Airedale, of vicious disposition 
and dangerous character, which 
on said date and for a long time 
prior thereto was evilly disposed 
toward other dogs and was ac- 
customed to attack them without 
provocation, all of which mat- 
ters were well known to the de- 
fendant; that nevertheless, the 
defendant carelessly and negli- 
gently permitted said Airedale to 
go upon the public streets of San 
Francisco unleashed and free 
from restraint, and that on the 
day mentioned, without provoca- 
tion and while the plaintiff’s dog 
was proceeding peaceably along 
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the public street, said Airdale 
attacked it from behind, the at- 
tack resulting in breaking the 
neck of the Pomeranian, from 
which its death immediately en- 
sued. 

From the evidence it appears 
that on said day the Pomerani- 
an, attended by two maids, was 
pursuing the even tenor of its 
way upon the street, “tarrying” 
now and then and occupied with 
matters entirely his own, when 
the Airedale, an arrogant bully, 
domineering and dogmatic, be- 
ing beyond the reach of the 
sound of his master’s voice and 
having evaded the vigilance of 
his keeper (for the maids and 
the man were vigilant), dashed 
upon the scene, and with de- 
struction in his heart and may- 
hem in his teeth pounced upon 
the Pomeranian with the result 
already regretfully recorded; 
the plaintiff’s dog had had its 
day. It crossed to that shore 
from which none, not even a 
good dog, ever returns. 

Leaving this painful subject 
and turning to the considera- 
tions elaborately discussed in the 
briefs of able counsel, we re- 
mark that there was a time in 
the history of the law when, as 
is said in one of the early cases, 
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“dog law” was as hard to define 
as “dog Latin.” As Blackstone 
puts it, dogs were the subject of 
property to a very limited and 
qualified degree; they had no in- 
trinsic value, and were regarded 
as being kept only through the 
whim or caprice of their owner. 
They were not the subject of 
larceny. (2 Blackstone’s Com- 
mentaries, 393.) But that day 
has passed, and dogs now have 
a well-established status before 
the law. Considerable sums of 
money are invested in dogs, and 
they are the subject of extensive 
trade. Aside from their pecuni- 
ary value their worth is recog- 
nized by writers and jurists. 
Cuvier has asserted that the dog 
was perhaps necessary for the 
establishment of civil society, 
and that a little reflection will 
convince one that barbarous na- 
tions owe much of their subse- 
quently acquired civilization to 
the dog. From the building of 
the pyramids to the present day, 
from the frozen poles to the tor- 
rid zone, wherever man has wan- 
dered there has been his dog. In 
the case of State v. Harriman, 
75 Me 562, he is eulogized in the 
following language: “He is the 
friend and companion of his 
master, accompanying him on 
his walks; his servant aiding 
him in his hunting; the play- 
mate of his children, an inmate 
of his home, protecting it against 
all assailants.” In his well- 
known tribute to the dog, United 
States Senator Vest character- 
izes him as “the one absolutely 
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unselfish friend a man may have 
in this selfish world, the one that 
never deserts him, never fails 
him, the one that never proves 
ungrateful or treacherous.” 

The Pomeranian was small, 
weighing about four and a half 
pounds, but history discloses 
that the small dog, perhaps oft- 
ener than his bigger brother, has 
rendered modest but heroic serv- 
ice and by his fidelity has in- 
fluenced the course of history. 

The plaintiff’s dog was the 
proud possessor of the kennel 
name Encliffe-Masterpiece; his 
pedigree and reputation entitled 
him to be regarded in dog circles 
as possessing the bluest of blood; 
in short, in canine society he be- 
longed to the inner circle of the 
four hundred. In west and east 
he had won the first prize in 
every bench show at which he 
had been exhibited. He was 
middle-aged and in good health. 
Experts testifying placed his 
monetary value at one thousand 
dollars. 

The owner of a dog is not lia- 
ble for the injuries caused by it 
unless it is vicious and the owner 
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has notice of that fact. But we 
think the evidence in this case 
shows, by inference at least, that 
while the defendant’s dog was 
an estimable animal in many re- 


spects, he was, nevertheless, 
prone to attack without provoca- 
tion other dogs irrespective of 
size, and that such an assault 
upon a dog of the weight and 
physical characteristics of that 
owned by the plaintiff was likely 
to prove harmful, if not fatal, to 
the object of the attack. 

It is urged by ‘the appellant 
that the court erred in refusing 
to instruct the jury, as request- 
ed, that the plaintiff was guilty 
of contributory negligence aris- 
ing from the fact that her dog 
was upon the public streets with- 
out being licensed—unlike the 
defendant’s Airedale, whose 
master had ornamented his fa- 
vorite with a tag entitling him 
to roam the city’s streets secure 
from interference by the pound- 
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keeper or his myrmidons. The 
appellant’s contention in this re- 
spect would be well-grounded if 
the plaintiff’s omission to com- 
ply with the ordinance requiring 
dogs to be licensed had contrib- 
uted to the incident resulting in 
the Pomeranian’s untimely end. 
But for aught that appears the 
absence of a tag from the collar 
of plaintiff’s dog was unnoticed 
by the Airedale, and was not the 
matter that aroused his ire or in- 
duced him to make the attack. 
His was the canine point of view 
and not that of the license collec- 
tor. 

Judgment affirmed. 

Waste, P. J., and Richards, J., 
concurred. 

A petition to have the cause 
heard in the Supreme Court, aft- 
er judgment in the district court 
of appeal, was denied by the 
Supreme Court on August 25, 
1919. 

All the Justices concurred 


















Kindred Crimes 


A County Judge was an interested listener to a discussion 
in which two learned local counsellors were complaining 
about the large amount of income tax they were paying. 
The Judge listened silently to the discussion of high 
finance and taxation as long as he could bear it. Feeling 
that the dignity of his office required suitable comment, he 
interposed himself into the conversation. 


“Income taxes don’t bother me because being County 
Judge I don’t earn enough to have to pay any. But I’ll tell 
you one thing—these withholding taxes are just about as 


bad.” 
John Alien Phillips IT 
Durant, Okla. 
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HERE would be little argument 
among our Christian civiliza- 
tion that “The earth is the Lord’s 
and the fullness thereof,” but 
very few go so far to admit this 
as did Clarence Powell of Jef- 
ferson, Iowa, when he deeded 
160 acres of Ozark Hill Land 
near Williford, Arkansas, Sharp 
County, to the Lord. 

This most unusual document, 
fully and properly executed, was 
filed by the Grantor Powell for 
recordation at the Hardy, Ark., 
office of the Register of Deeds in 
February 1926. The deed reads 
in part as follows: 


“The death and penalty all people in- 
herited, being hereby acknowledged as 
paid by our Lord, Savior and Re- 
deemer, Jesus Christ, who bought the 
right to possess and control the Earth 
and all things pertaining thereto. I 
hereby, surrender all claim of right 
and ownership to the lands herein de- 
scribed: (Then follows legal descrip- 
tion). 

“The Savior secured the right of pos- 
session and control of the earth by all 
proper methods known: First, by 
creation, or the participation in the 
creation of all things; Second, by in- 
heritance, being the only begotten 
Son of God; Third, by gift, and 
Fourth, by purchase at the cost of 
his own blood and life. 


“Consequently, on the basis of the 


above facts, I, Clarence Powell, having 
a clear title to the parcel of land de- 
scribed above, do surrender and be- 
queath the said land to the Lord and 
Savior, whose right to control the 
earth has never been surrendered to 
man. 





Ozark Farm Deeded to Lord and Savior 


By ROBERT N. MAXEY of the Mammoth Spring (Ark.) Bar 





Under the laws of Arkansas 
when this deed was accepted by 
the Recorder, duly recorded and 
become a part of the deed rec- 
ords, then it was the duty of the 
Assessor at the following assess- 
ing date to change his record to 
show the new Grantee. If the 
land became delinquent for taxes 
at any subsequent date, then it 
was the duty of the County 
Clerk to sell it for taxes to some 
person or if not so sold, purchase 
it in the name of the State and 
within two years therefrom cer- 
tify the same to the State Land 
Office. This land was sold for 
taxes and purchased by other 
parties from the State of Ten- 
nessee. But during the two year 
period within which it could 
have been redeemed by the 
Grantee, The Lord, it seems that 
neither the Lord nor any follow- 
er of His thought enough of the 
land to pay the few dollars neces- 
sary to redeem it. Itis very pos- 
sible that our Lord could have 
overlooked the matter, what 
with all He has to contend with 
from this world now so torn 
with strife and trouble; but it 
does seem that there is little ex- 
cuse for some Sharp County 
friend not to have protected His 
equity in this property, unless, 
of course, he just felt it was not 
= the taxes. This is pos- 
sible. 
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Counsel Fees for Estate Handling 


by MARTIN GALLIN 





of the New York City Bar 


EES being one of the most at- 

tractive features of the prac- 
tice of law, the courts have had 
frequent occasion to determine 
for the doubtful the validity of 
fee payments to attorneys for 
handling an estate. In doing so, 
the one generalization that may 
have some validity is that there 
is no set rule for determining 
what is a proper attorney’s fee 
for an estate of a given gross 
amount. It is also true, how- 
ever, that there is a definite 
guide to assist the attorney in 
determining what his fee shall 
be. In the case of the executor, 
by and large, the problem is sim- 
ple because the fees are statu- 
tory ; in the case of the attorney, 
the problem is not so simple be- 
cause it is judge-made law based 
on individual cases, the proper 
allowance being peculiarly with- 
in the discretion of the Surro- 
gate’s Court after the relevant 
facts are known. 

The total sum allowed for an 
attorney’s fee roughly divides it- 
self into four quarters: “the 
first, for the actual probate; the 
second, for the transfer tax pro- 
ceeding; the third, for services 
during administration; and, the 
fourth, for the winding up of 
the estate.” (In re Bogstrand’s 
Estate, 149 Misc 356, 267 NY 


28 


Supp 396 (Surr Ct, Kings Co, 
1933) .) 
It is basic, of course, that 
no greater aggregate 
may be awarded as compensa- 
tion from the assets of the estate 
where two or more independent 
attorneys are employed than 
when the whole service is per- 
formed by one only.” (In re 
Kentana’s Estate, 170 Misc 663, 
10 NYS2d 811 (Surr Ct, Kings 
Co. 1939).) 

The leading case of In re Potts’ 
Estate, 213 AD 50, 209 NY 
Supp 655 (4th Dep’t, 1925), 
aff'd w/o opinion, 241 NY 593, 
156 NE 568 (1925) has sum- 
marized the law to guide counsel 
in fixing his fee as follows: 

1. The burden of proof is on 
the attorney to establish both the 
reasonableness of his claim and 
the value of the services ren- 
dered by him. 

2. No allowance can be made 
for executorial services rendered 
as the executor is compensated 
for such services. The court did 
admit, though, that “The appli- 
cation of that rule is always be- 
set with difficulties, as it is very 
difficult to draw the line between 
executorial services and legal 
services.” 


3. In general, the Court, in 
determining the justice and rea- 
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Several Recent Outstanding Examples... 


“The applicable rule is well stated in Pom- 
eroy’s Equity Jurisprudence, 5th Ed., vol. 4, 
pp- 102-104, Sec. 1048, which reads as follows: 
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Binford v. Snyder, (Texas) 189 S.W. 2d, 473 


“In 4 Pomeroy Equity Jurisprudence, (5th 
Ed.), 62, §1031, the doctrine of resulting 
trusts is explained in the following language: 
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Creasman v. Boyle, 131 Wash. Dec. #10, 325 


“Pomeroy’s Equity Jurisprudence Vol. 2, 5th 
Ed., pages 51-143, treats exhaustively of the 
equitable maxims and gives many examples of 
their application.” 

Craig v. Craig, 157 Fla. 710 


“The test as to when a party will be relieved 
from a forfeiture is stated in Pomeroy Equity 
Jurisprudence, 5th Ed., Section 433, as follows: 


Gonzales v. Hirose, 33 Adv. Cal. Rep. 188 
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sonableness of an attorney’s 
claim for services, should con- 
sider the time spent, the difficul- 
ties involved in the matters in 
which the services were ren- 
dered, the nature of the serv- 
ices, the amount involved, the 
professional standing of the 
counsel, and the results obtained. 

It was carefully pointed out, 
though, that “The value of an 
attorney’s services cannot be 
limited to ‘specified and detailed 
bills of particulars with a spec- 
ified amount for each item as in 
the case of goods sold, or mere 
manual services rendered.’ ” 

A more recent case has gone 
further and listed a specific fig- 
ure as a guide to counsel. The 
Kings County Surrogate holds 
that the reasonable compensa- 
tion of counsel for the conduct of 
an uncomplicated estate of mod- 
erate size will ordinarily approx- 
imate between five per cent of 
the gross estate and a single ex- 
ecutor’s commission. If compli- 
cations arise or services ren- 
dered extend over an unusual 
period of time the figure may 
be varied. (In re Kentana’s 
Estate, 170 Misc 663, 10 NYS2d 
811 (Surr Ct, Kings Co, 1939) ; 
followed in: In re Finch’s Es- 
tate, 81 NYS2d 658 (Surr Ct, 
Orange Co, 1948).) 

The Surrogate went to pains 
to point out that “In this, and 
the majority of cases, the court 
is unimpressed with the number 
of hours asserted to have been 
expended in labor for the estate. 
This is one of the least impor- 
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tant factors in any such evalua- 
tion. Long experience in such 
matters has rendered possible a 
reasonable approximation of the 
time which various steps in es- 
tate settlement should properly 
consume. If more than this to- 
tal is shown, an inference arises 
that the particular counsel mak- 
ing the assertion was either 
optimistic in his calculations or 
less adept in the performance 
of the labors for which he was 
employed than he would like his 
client and the court to assume. 
This court is averse to the prac- 
tice of permitting counsel to 
charge to an estate the expense 
of educating him in the ordinary 
routine affairs of the settlement 
of an estate.” 


The courts are equally as spe- 
cific regarding purely clerical or 
executorial work done by an at- 
torney. Such services cannot be 
charged for as legal work. Mar- 
shaling the assets, preparing 
checks for the payment of debts 
and expenses, paying the cred- 
itors, arranging for a stone at 
the grave of the decedent are 
executorial duties, and cannot be 
charged for as legal services. 
(In re Owen’s Estate, 144 Misc 
688, 259 NY Supp 892 (Surr Ct, 
Richmond Co, 1932); In re 
Saperstein’s Estate, 258 AD 776, 
14 NYS2d 816 (1st Dep’t 
1939) .) 

Services rendered by stenog- 
raphers and typists are part of 
the regular overhead of the mod- 
ern law office and are not per- 
mitted to be charged either as 





CASE AND 


disbursements or items of ex- 
penditure. (In re Bloomingdale’s 
Estate, 172 Misc 218, 14 NYS2d 
845 (Surr Ct, NY Co, 1939); 
aff'd as modified, 278 NY 435, 
17 NE2d 121 (1938).) This rule 
is very strictly applied so that 
an attorney for an estate was not 
allowed as “disbursements” 
sums paid by him for steno- 
graphic services in preparing an 
administratrix’s accounts, 
though he had no regular stenog- 
rapher, since the cost of steno- 
graphic work is purely an over- 
head expense. (In re Kramer’s 
Will, 70 NYS2d 239 (Surr Ct, 
Monroe Co, 1947).) The courts 
here again pointed out that “The 
cost of stenographic work is a 
part of the normal overhead of 
a law office, just as is the cost 
of rent, telephone, stationery, 
books and law clerks. The usual 
allowances to attorneys for their 
work are based upon a recogni- 
tion of such overhead expenses.” 
The cases reveal a variety of 
fees allowed, and on the theory 
that some guide to a reasonable 
fee might be furnished from a 
listing of those allowed in recent 
cases, a selection follows: 


(a) Uncontested $60,000 es- 
tate, with waivers from those 
interested. Held: Normal fee, 
without special services, would 
be $1,800. Maximum, on any 
basis of the facts of. the case, 
would be $2,500. (In re Neben- 
zahl’s Estate, 162 Misc 366, 294 
NY Supp 553 (Surr Ct, NY Co, 
1937).) 


(b) Gross estate of $26,630. 
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5% was held a fair fee, based 
on the gross estate. Fee of $750 
was therefore allowed. Counsel 
was also allowed out-of-pocket 
expenses. (In re Finch’s Estate, 
81 NYS2d 658 (Surr Ct, Orange 
Co, 1948).) 


(c) Estate of $2,832,936.93. 
A $40,000 fee was held reason- 
able and proper. (In re Wallin’s 
Estate, 168 Misc 667, 6 NYS2d 
476 (Surr Ct, Montgomery Co, 
1938) .) 


(d) Where the gross estate 
amounted to $10,447, and it ap- 
peared that the services rendered 
by the attorney were of a sub- 
stantial nature and were essen- 
tial to the proper administration 
of the estate, $500 was held a 
reasonable fee. (In re Moore’s 
Estate, 8 NYS2d 268 (Surr Ct, 
Oneida Co, 1938).) 


(e) Where estate was worth 
$22,705.49 and legal fees of $1,- 
700 were allowed, they were 
termed “more than liberal” by 
the Surrogate. (In re Epstein’s 
Estate, 176 Misc 494, 27 NYS2d 
872 (Surr Ct, Bronx Co, 1941).) 


(f) Where attorneys  pro- 
cured admission of the will to 
probate, conducted transfer tax 
proceedings and prepared the 
final account, and were involved 
in no litigation in connection 
with the estate, which was 
valued at $15,270.47, consisting 
entirely of bank deposits and 
five shares of stock, allowance 
of attorney’s fees properly 


chargeable to the estate could 
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not exceed $2,000. (In re Zeller’s 
Estate, 257 AD 890, 12 NYS2d 
497 (3d Dep’t 1939).) 


(g) In an estate totalling 
$40,465.79, an allowance of $2,- 
100 for attorneys’ fees was held 
the maximum (approximating 
5% of the gross)—where the 
only unusual features of the es- 
tate related to the attempt of the 
testator to make post-mortuary 
gifts of his real estate and the 
question of the abatement of a 
specific gift. (In re Gyllstrom’s 
Will, 172 Misc 655, 15 NYS2d 
801 (Surr Ct, Richmond Co, 
1932).) 

The attorney as executor is in 
a special class, because of the 
obvious suspicion directed 
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“What ticket! 


I was just admiring it!” 





COMMENT 


against his dual position, in 
which he would be in a position 
to compensate himself unduly 
out of the funds in his hands. 

The Appellate Division 
summed up the general nature 
of his dual responsibilities in In 
re Hallock’s Estate, 214 AD 323, 
212 NY Supp 82 (3d Dep’t 
1925). 


“Formerly an executor who 
happened to be an attorney was 
not at liberty to charge the es- 
tate for legal services. Now, 


under section 285 of the Surro- 
gate’s Court Act (Laws 1920, 
c 928, as amended by Laws 1921, 
c 440, and Laws 1923, c 649), 
he may receive compensation for 
legal services rendered in con- 
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nection with his official duties. 
It is clear, however, that the 
burden rests on him to establish 
the nature and extent and value 
of the services performed by him 
as an attorney, as distinguished 
from those which the law re- 
quires him to perform as ex- 
ecutor. The line of distinction 
need not be difficult to draw. 
The respondent himself, on his 
cross-examination, very well de- 
fined the distinction as follows: 
‘What any layman could perform 
or was capable of performing 
would be strictly executorial 
duties.’ ” 

“Respondent should be paid 
for the preparation of necessary 
legal papers and for necessary 
searches and for his appearance 
in court and for the use of such 
information which he possessed 
as an attorney, and which would 
not ordinarily be possessed by 
an executor who was not an at- 
torney.” 
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“Under former practice the 
executor had to pay the attor- 
neys’ charges out of his own 
funds and then come in and ask 
to be reimbursed from the estate. 
In modern practice it is recog- 
nized that he may properly pay 
in the first instance out of the 
estate funds and then seek con- 
firmation. The change in prac- 
tice has not changed the essen- 
tial nature of the transaction. 

When challenge is made 
by an interested party the facts 
must be developed by the fiduci- 
ary who made the expenditure.” 
The court accepts as established 
all that the attorney asserts as 
to his work. (In re Nebenzahl’s 
Estate, 294 NY Supp 556 (Surr 
Ct, NY Co, 1937).) 

These cases mirror the un- 
standardized nature of legal fees 
in general and suggest that la- 
borers in the law’s vineyard, 
although worthy of their hire, 
must temper their fee schedules 
with humility. 


Curious Juror 


A Grand Jury was called primarily to investigate the 
recent murder of Goldie Jenks, a woman of ill repute. 
The death of the woman was of such notoriety and general 
interest, that the County Attorney was being assisted in 
the presentation to the Grand Jury by the State Attorney 


General. 


For three days the State had been laboriously presenting 


testimony pertaining to the supposed murder. 


A total of 


thirty-seven witnesses had appeared before the Grand 
Jury when one juror arose and requested permission of the 
Attorney General to ask a question. 

“Mr. Attorney General”, quizzed the juror, “when are 
we gonna take up the case of the killing of Goldie Jenks?” 


Contributor: 
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Account Stated — conditions 
of. In Edwards v. -Hoevet, — 
Or —, 200 P2d 955, 6 ALR2d 
104, the Oregon Court, opinion 
by Chief Justice Rossman, held 
that promissory notes may not 
be the subject of an account stat- 
ed, since their amount is certain 
and unquestioned. 

The broader question “Previ- 
ous debtor and creditor relation- 
ship as condition of account stat- 
ed” is discussed in the annota- 
tion in 6 ALR2d 113. 


Appeal — trustee’s right to 
appeal. The California Court in 
Re Ferrall, 33 Cal2d (Adv 172), 
200 P2d 1, 6 ALR2d 142, opinion 
by Justice Traynor, held that 
trustee given “sole discretion” 
to invade corpus to meet needs, 
care, and comforts of the life 
beneficiary of a testamentary 
trust may appeal from a pro- 
bate court order entered on peti- 
tion of the life beneficiary, an 
invalid whose expenses exceeded 
the income of the trust, directing 
payment of a stipulated sum per 


month from income and corpus 
until further order. 


The annotation in 6 ALR2d 
147 discusses “Right of trustee 
of express trust to appeal from 
order or decree not affecting his 
own personal interest.” 


Automobiles — U-turns. In 
Graham v. Roderick, — Wash 
2d —, 202 P2d 253, 6 ALR2d 
1237, opinion by Justice Steinert, 
it was held that a motorist, 
struck while making a U-turn 
on an arterial highway late at 
night, by a car which had been 
following him, is as a matter of 
law guilty of contributory neg- 
ligence where, after putting out 
an arm to signal a slow-down, he 
turned a few feet into an inter- 
secting street, and, without stop- 
ping, drove back into the arterial 
highway and was struck shortly 
before reaching its center by a 
car which, had he looked, he 
must have seen, the driver of 
which had inferred from his ac- 
tions that he meant to continue 
on the intersecting street. 

See the annotation in 6 ALR 
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2d 1244 which collects all U-turn 
cases. 


Aviation — application of doc- 
trine of res ipsa loquitur. An 
important contribution to the 
fast developing law of aero- 
nautics appears in the case of 
Smith v. Pennsylvania Central 
Airlines Corp., 76 F Supp 940, 
6 ALR2d 521, opinion by Asso- 
ciate Justice Holtzoff of the Dis- 
trict of Columbia Court. 

An airplane operated as a 
common carrier of passengers 
from Pittsburgh, Pennsylvania, 
to Washington, D. C., crashed in- 
to a mountain in West Virginia. 
In diversity suits in the District 
Court of the United States for 


“It’s only three days. 


Wait till you have to wait 
six weeks for a divorce.” 
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the District of Columbia for the 
death of passengers, each com- 
plaint presented in a single count 
the theory of specific negligence 
and the doctrine of res ipsa 
loquitur. 

The court held that the appli- 
cability of the doctrine of res 
ipsa loquitur might be tested by 
motion to strike the allegations 
relating thereto; that in deter- 
mining the question the court 
was bound to follow the law of 
the state where the accident oc- 
curred; and that in the absence 
of any state adjudication of the 
point the law of such state was to 
be ascertained as a matter of 
principle and with the aid of such 
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persuasive authorities as are 
available. The ultimate conclu- 
sion was that the doctrine should 
be deemed applicable to accidents 
involving airplanes operating as 
common carriers, notwithstand- 
ing contentions that the causes 
of airplane accidents may not be 
ascertainable and that the in- 
vestigation and report of the 
Civil Aeronautics Commission 
publicizes all available informa- 
tion as to the cause of an acci- 
dent. 


The annotation in 6 ALR2d 
528 collects and discusses the 
several cases that have arisen 
on this question. 


Building Permits — rights un- 
der invalid. In Giordano v. 
Dumont, 137 NJL 740, 61 A2d 
245, 6 ALR2d 956, opinion by 
Judge Freund, it was held that 
a borough mayor and council are 
not estopped to deny the validity 
of a building permit illegally is- 
sued by the building inspector in 
violation of ordinance, although 
the permittee in good faith in- 
curred obligations in reliance on 
the permit, where he was 
charged with notice of its il- 
legality. 

The case law on the broader 
question “Rights of permittee 
under illegally issued building 
permit” appears in the annota- 
tion in 6 ALR2d 960. 


Civil Damage Act — what 
constitutes injury. The Illinois 
Court in Howlett v. Doglio, 402 
Ill 311, 83 NE2d 708, 6 ALR2d 
790, opinion by Wilson, J., held 
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that the mother of an unmarried 
girl of eighteen who lived with 
the mother, assisted in household 
duties and was employed, did 
not sustain an injury “in prop- 
erty” within the dram shop act 
so as to be entitled to recover for 
the daughter’s death in a colli- 
sion with the automobile of an 
intoxicated driver, against the 
person selling liquor to the driv- 
er. 

The annotation in 6 ALR2d 
798 discusses “What constitutes 
‘injury in person or property’ 
within civil damage or dram 
shop act.” 


Corporations — newly created 
directorships. An _ interesting 
question of corporate manage- 
ment was presented in Automat- 
ic Steel Products v. Johnston, 
— Del —, 64 A2d 416, 6 ALR2d 
170, opinion by Justice Layton. 
The board of directors of a cor- 
poration, pursuant to a bylaw 
authorizing such action, in- 
creased the number of directors 
from nine to twelve and at the 
same meeting purported to elect 
persons to fill the newly created 
directorships. A statute provid- 
ed for the election of directors 
by the stockholders, but provid- 
ed that vacancies should be filled 
by a majority of the remaining 
directors, the persons so desig- 
nated to hold office until the next 
annual election. 

In an action by stockholders 
to determine the validity of the 
election of the three persons to 
the new directorships, the court 
held that the creation of these 
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new directorships did not create 
“vacancies,” within the meaning 
of the statute and that as the 
bylaw authorizing elections of 
such directors by the board of 
directors instead of by the stock- 
holders was in conflict with the 
statute, the bylaw was invalid, 
as was the purported election 
thereunder. 

The point involved in this case 
is treated in the annotation in 6 
ALR2d 174. 


Courts — injunction against 
action in other state. Chief 
Justice Maltbie in Wehrhane v. 
Peyton, 134 Conn 486, 58 A2d 
698, 6 ALR2d 887, wrote the 
opinion. The summary of the 
decision is as follows: The ex- 
ecutors of the will of a Connecti- 
cut resident were also the residu- 
ary legatees. The testator’s son, 
a resident of New Jersey, in- 
dividually and as the Connecti- 
cut executor of his mother’s will, 
had unsuccessfully attempted in 
a Connecticut court to establish 
that the residuary legatees did 
not take beneficially but upon an 
invalid secret trust. He there- 
after brought an action in New 
York against the executors in 
their representative and individ- 
ual capacity, involving the same 
issue, basing his claim in certain 
respects upon different grounds. 

The executors, who were resi- 
dents of New York, sought an 
injunction in the Connecticut 
courts against prosecution of the 
New York suit. The son was 
served and appeared in the ca- 
pacity of executor of his moth- 
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er’s will, but not as an individual. 

It was held that the executors 
might, in the trial court’s discre- 
tion, obtain an injunction in 
their representative capacity but 
not as individuals (being non- 
residents), against the prosecu- 
tion of the New York suit by the 
son in his representative capac- 
ity, but (because of lack of serv- 
ice on him as an individual) not 
as an individual. 

The extensive annotation in 6 
ALR2d 896 discusses “Injunc- 
tion by state court against action 
in court of another state.” 


Death Action — counterclaim 
in. The Virginia Court in Hoff- 
man v. Stuart, — Va —, 51 SE 
2d 239, 6 ALR2d 247, opinion by 
Justice Buchanan, held that the 
statutory right to cross claim, in 
a tort action, for damages aris- 
ing out of the same transaction, 
makes it permissible fer the ad- 
ministrators of one killed when 
his automobile collided with a 
truck, to assert, in an action 
brought for damages to the 
truck, a derivative right of ac- 
tion under the wrongful death 
statute, even though any recov- 
ery will be distributable to the 
beneficiaries designated by such 
statute. 

The annotation in 6 ALR2d 
256 discusses “Claim for wrong- 
ful death as subject of counter- 
claim or cross action in negli- 
gence action against decedent’s 
estate, and vice versa.” 


Deeds — identity of party as 
grounds for revocation. The 
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United States Court of Appeals 
for the Fifth Circuit in Walker 
v. Galt, 171 F2d 613, 6 ALR2d 
808, opinion by Circuit Judge 
Sibley, held that a grantor may 
rescind a deed to one whom he 
understood to be purchasing for 
his own use but who in fact pur- 
chased with money furnished by 
another, not regarded by the 
grantor, who owned adjoining 
property, as desirable because he 
had been the operator of houses 
of prostitution, to whom the pur- 
chaser turned over the property, 
even though the deed contained 
restrictions against use for any 
illegal or immoral purpose. 

The annotation in 6 ALR2d 
812 discusses “Concealment, 
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misrepresentation, or mistake 
as regards identity of person for 
whom property is purchased as 
ground for cancelation of deed.” 


Divorce — false allegation of 
domicil. The Oklahoma Court 
in Meyers v. Meyers, — Okla —, 
199 P2d 819, 6 ALR2d 591, opin- 
ion by Chief Justice Hurst, held 
that a statutory requirement 
that the plaintiff in a divorce ac- 
tion must have been an actual 
resident in good faith of the 
state for one year next preceding 
the filing of the petition is juris- 
dictional. 

An extensive annotation in 6 
ALR2d 596 discusses “False al- 
legation of plaintiff’s domicil or 
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residence in the state as ground 
for vacation of default decree 
of divorce.” 


Easements — rights in elec- 
tric line. An interesting ques- 
tion of real property law was de- 
cided in Carolina Power & Light 
Co. v. Bowman, — NC —, 51 SE 
2d 191, 6 ALR2d 194, opinion by 
Justice Devin. An electric pow- 
er company having a right of 
way over a 50-foot strip for a 
power transmission line sought 
to enjoin the maintenance by the 
servient owner of a _ building 
which he had erected on the 
strip, on the grounds that as the 
roof came within 10 feet of wires 
carrying 110,000 volts it en- 
dangered public safety and that 
the presence of the building 
made changes in the line more 
difficult and costly. Defendant 
claimed that since the easement 
had not been recorded his title 
was superior thereto, and that in 
any event his use was not an ac- 
tionable interference with the 
easement. It was held that 
plaintiff’s title was subject to the 
easement and that the issue of 
interference should have been 
submitted to a jury. 

The subject of the annotation 
in 6 ALR2d 205 is “Correlative 
rights of dominant and servient 
owners in right of way for elec- 
tric line.” 


Election of Remedies — effect 
of commencement of action. The 
Kansas Supreme Court in David- 
son v. McKown, 157 Kan 217, 
139 P2d 421, 6 ALR2d 1, opinion 
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by Judge Parker, held that one 
who, upon discovery that the 
representations in reliance upon 
which he had purchased proper- 
ty were false and fraudulently 
made, brought suit to recover his 
payments and for damages, can- 
not thereafter assert title there- 
to as a defense to an action of 
one claiming under a subsequent 
mortgage executed by his ven- 
dors. 

An extensive annotation in 6 
ALR2d 10 discusses the differ- 
ent views of the courts on the 
question “Conclusive election of 
remedies as predicated on com- 
mencement of action, or its pros- 
ecution short of judgment on the 
merits.” 


Electricity — attractive nui- 
sance in tower carrying high 
voltage wire. The Tennessee 
Court in Gouger v. Tennessee 
Valley Authority, — Tenn —, 
216 SW2d 739, 6 ALR2d 750, 
opinion by Tomlinson, J., held 
that one maintaining a steel tow- 
er thirty to forty feet high carry- 
ing high-voltage uninsulated 
electric wires, with a ladder ex- 
tending from the ground to its 
top not enclosed by a fence or 
bearing a warning sign, is not 
liable on the theory of attractive 
nuisance for an electric shock 
to a fourteen-year-old boy who, 
while plowing in his father’s 
field in which the tower stood 
and who knew that the wires 
carried a dangerous current, was 
attracted to climb it by an un- 
usual noise proceeding from the 
wires. 
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The annotation in 6 ALR2d 
754 discusses “Liability for in- 
jury of child on electric trans- 
mission tower or pole.” 


Elevators — injury from au- 


tomatic. In Phegley v. Graham, 
— Mo —, 215 SW2d 499, 6 ALR 
2d 382, opinion by Commissioner 
Bohling, in holding a hotel liable 
for an injury to a guest in an au- 
tomatic elevator it was stated 
that duties to discover and cor- 
rect the dangerous condition of 
the door of an automatic eleva- 
tor in a hotel rest primarily upon 
the hotel owner, and he cannot 
relieve himself of their perform- 
ance by delegating them to an- 
other. 

See the annotation in 6 ALR 
2d 391 for a collection of all the 
cases involving injuries from au- 
tomatic elevators. 

Evidence — expert opinion in 
proceeding to revoke license. In 
Jaffe v. State Department of 
Health, 185 Conn 339, 64 A2d 
330, 6 ALR2d 664, opinion by 
Chief Justice Maltbie, it was 
held that the state medical ex- 
amining board, in determining 
whether a physician’s conduct 
was compatible with professional 
standards and whether he was 
competent, in proceedings to re- 
voke his license, is not bound by 
and may disregard expert opin- 
ions of other physicians. 

The annotation in 6 ALR2d 
675 discusses “Admissibility and 
necessity of expert evidence in 
proceeding for revocation of li- 
cense of physician, surgeon, or 
dentist.” 
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Evidence — value of stock or 
bonds. Justice Peterson in Loth 
v. Loth, — Minn —, 35 NW2d 
542, 6 ALR2d 176, wrote the 
opinion holding that there is no 
presumption that corporate 
stock has substantial value but 
bonds are presumed to be worth 
their face value, being money ob- 
ligations the maker of which is 
presumed to be solvent. 

The courts differ on this point. 
The various views are presented 
in -_ annotation in 6 ALR2d 
189. 


Evidence — X-ray report as 
admissible. In Baltimore & 
Ohio Railroad Co. v. Zapf, — 
Md —, 64 A2d 139, -6 ALR2d 
400, opinion by Judge Collins, it 
was held that neither the report 
of a radiographer as to what was 
shown by an examination of X- 
ray pictures taken by him, nor 
the referring physician’s state- 
ment of what the radiographer 
had reported to him in the usual 
course of dealing between them, 
is admissible in evidence either 
as a record made in the regular 
course of business, or as a verbal 
act, or part of the res gestae, or 
a mere hospital or nursing rec- 
ord. 

The annotation in 6 ALR2d 
406 discusses “Admissibility of 
X-ray report made by physician 
taking or interpreting X-ray pic- 
tures.” 


Federal Jurisdiction — subro- 
gation as affecting diversity of 
citizenship. Circuit Judge Lee 
of the Fifth Circuit, wrote the 
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opinion in New Amsterdam Cas- 
ualty Co. v. Soileau, 167 F2d 767, 
6 ALR2d 128. A boy, illegally 
employed as a helper on a motor 
vehicle used for industrial pur- 
poses and equipped with a hoist, 
was injured when a drilling rig 
being hoisted thereon fell and 
crushed his foot. 


In an action brought for his 
use against his employer’s public 
liability insurers, who by statute 
were subject to suit by an in- 
jured person, it was held that 
although the use plaintiff and 
the insured were citizens of the 
same state, diversity of citizen- 
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ship between the use plaintiff 
and the insurer supported Fed- 
eral jurisdiction. 


The annotation in 6 ALR2d 
137 discusses “Diversity of citi- 
zenship between subrogee, sub- 
rogor, and defendant for pur- 
poses of Federal jurisdiction of 
action based on subrogation.” 


Fraudulent Conveyance — as- 
sumption of mortgage as consid- 
eration. The California Court 
in Peterson v. Wilson, 88 Cal 
App2d (Adv 624), 199 P2d 757, 
6 ALR2d 258, opinion by Justice 
Bray, held that a grantee’s as- 
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sumption of a mortgage on the 
premises conveyed, coupled with 
a promise to the mortgagee bank 
to reduce the principal of the 
mortgage debt by a stipulated 
payment out of the sale price of 
other property of the grantee, if 
and when sold, constitutes ade- 
quate consideration as against 
the grantor’s creditors. 

The annotation in 6 ALR2d 
270 discusses “‘Assumption of 
mortgage as consideration for 
conveyance attacked as in fraud 
of creditors.” 


Homestead — proceeds of 
sale. In Burris v. McConnell, 
185 Tenn 489, 206 SW2d 894, 
208 SW2d 331, 6 ALR2d 509, 
the Tennessee Court, opinion by 
Burnett, J., held that the entire 
fund realized from a partition 
sale of land previously allotted to 
a widow as of less value than 
her constitutional and statutory 
homestead allowance is im- 
pressed with her homestead 
right, although such fund ex- 
ceeds the amount of her home- 
stead allowance. 


The homestead law in respect 
to proceeds of sale is discussed 
in the annotation in 6 ALR2d 
515. 


Insurance — suit papers. In 
Campbell v. Continental Casual- 
ty Co., 170 F2d 669, 6 ALR2d 
655, opinion by Circuit Judge 
Johnsen, one having automobile 
liability insurance covering the 
operation of a truck leased from 
a third person was sued, together 
with the truck driver, for dam- 
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ages caused by a collision. A 
condition of the insurer’s liabil- 
ity was that any process served 
on insured should be forwarded 
immediately to the insurer. 

Service on the insured was by 
leaving the papers with his moth- 
er, who turned them over to the 
insured’s office manager, by 
whom such matters were han- 
dled. The manager, knowing that 
the truck driver had forwarded 
to the insurer the copy of the 
summons and petition served up- 
on him, thought it unnecessary 
to do anything further. The in- 
sured, having been compelled to 
pay a judgment taken against 
him by default, sued the insurer. 

It was held that the fact that 
the truck driver had complied 
with the condition did not make 
it unnecessary for the insured to 
do so where, although the in- 
surer knew that he had been 
named as co-defendant, he did 
not know that he had been 
served; and that it was imma- 
terial that the insured was not 
informed that he had _ been 
served and that he did not have 
actual knowledge of the condi- 
tion. 

See the annotation on the 
question “Act or default of ad- 
ditional insured in respect of 
giving notice of suit or delivery 
of suit papers to insurer, as af- 
fecting rights of named insured 
against insurer” in 6 ALR2d 
661. 


Labor Organization — forbid- 
ding membership in as a condi- 
tion of employment. In Lincoln 
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Federal Labor Union v. North- 
western Iron and Metal Co., 335 
US 525, 93 L ed —, 69 S Ct 251, 
6 ALR2d 473, a North Carolina 
statute and a Nebraska consti- 
tutional amendment provide that 
no one be denied an opportunity 
to obtain or retain employment 
because he is or is not a member 
of a labor organization, and pro- 
hibits employers from entering 
into contracts or agreements ob- 
ligating themselves to exclude 
persons from employment be- 
cause they are or are not labor 
union members. 

In an opinion by Black, J., ex- 
pressing the views of six of the 
Justices, it was held that the 
state laws described above do not 
violate the guaranties of free 
speech, peaceable assembly and 
petition, or the contract clause, 
or equal protection and due proc- 
ess clauses of the Federal Con- 
stitution. 

An extensive annotation on 
the question appears in 6 ALR 
2d 492. 


Land Contracts — liquidated 
damages or penalties. In Pem- 
broke v. Caudill, — Fla —, 37 
So2d 538, 6 ALR2d 1395, opin- 
ion by Justice Sebring, one 
agreed to purchase realty for 
$65,500, to assume mortgages 
thereon, to pay $6,200 earnest 
money, and the balance on clos- 
ing. The contract made time of 
the essence and provided that in 
the event of any default in pay- 
ing the balance of the purchase 
money or in executing the neces- 
sary papers, the earnest money 
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should be forfeited to the vendor 
as liquidated damages. 

The court held that as the 
vendor’s damages were readily 
ascertainable, being the differ- 
ence between the agreed price 
and the lesser actual value of 
the property, the provision for 
forfeiture of the earnest money 
was one for a penalty, and hence 
was not enforceable. It was in- 
cidentally pointed out that the 
broker’s commission was not an 
element of the damages recover- 
able, since the vendor incurreé 
no liability where the purchaser 
produced by the broker was not 
ready, able, and willing to pur- 
chase. 

The annotation in 6 ALR2d 
1401 discusses “Provision in 
land contract for forfeiture of 
payments as one for liquidated 
damages or penalty.” 


Lease — re-lease right as con- 
ditioned on owner’s willingness 
to re-lease. Justice Boyles of 
the Michigan Supreme Court in 
Laevin v. St. Vincent De Paul 
Society, 323 Mich 607, 36 NW 
2d 163, 6 ALR2d 815, wrote the 
opinion holding that the effect of 
the word “first” in a provision 
in a lease that the lessee “shall 
have first privilege of re-leasing 
said premises at the expiration 
of the period of this lease,” is 
to make the right to re-lease con- 
tingent upon the lessor’s deci- 
sion to re-lease rather than to 
sell or to occupy the premises. 

The annotation in 6 ALR2d 
820 discusses “Granting to les- 
see of ‘first’ privilege or right to 
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re-lease or to renewal or exten- 
sion of tenancy period as condi- 
tioned upon lessor’s willingness 
to re-lease.” 


Lease — tenancy created by 
invalid lease. The summary of 
the case of Darling Shops Dela- 
ware Corp. v. Baltimore Center 
Corp., — Md —, 60 A2d 669, 6 
ALR2d 677, opinion by Chief 
Justice Marbury, is as follows: 
A lessee went into possession un- 
der a lease which was void as 
not having been executed and ac- 
knowledged as required by law. 
The lease was for a term of 
years at an annual rental pay- 
able in equal monthly instal- 
ments, 
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It was held by a majority of 
the court that the tenancy was 
from year to year, and therefore 
that the lessor, in order to re- 
cover possession by summary 
proceedings at the expiration of 
term, must give the notice pre- 
scribed in case of such a tenancy. 


The dissenting judge was of 
opinion that the interest of the 
tenant as a tenant from year to 
year expired at the end of the 
term mentioned in the lease and 
therefore that notice was not re- 
quired to terminate the tenancy. 


An extensive annotation on 
tenancy under void leases ap- 
pears in 6 ALR2d 685. 
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Leases — rental for extended 
term. The facts in the case of 
Brownell v. Burlington Federal 
Savings & Loan Asso. 115 
Vt 455, 63 A2d 862, 6 ALR 
2d 444, opinion by Justice 
Sherburne, are a lease for 
a term of ten years gave the 
tenant the right by notice to ex- 
tend the term for another ten 
years at a “fair rental” to be 
fixed by arbitration should the 
parties be unable to agree. The 
lease allowed the tenant to make 
structural changes and provided 
that all improvements should be- 
come the property of the lessor. 

It was held that the value add- 
ed by the tenant’s improvements 
was not to be excluded from 
consideration in determining the 
“fair rental” to be paid during 
the extended term, the court say- 
ing that any injustice was the 
result of the plain terms of the 
lease. 

The question “Factors and 
elements considered in fixing 
rental for extended or renewal 
term where renewal or exten- 
sion clause leaves amount of ren- 
tal for future determination” is 
discussed in the annotation in 6 
ALR2d 448. 


Libel and Slander — of em- 
ployee. The summary of deci- 
sion in the ALR report of Jacobs 
v. Transcontinental & Western 
Air, Inc., — Mo —, 216 SW2d 
523, 6 ALR2d 1002, opinion by 
Douglas, P. J., is as follows: 
Plaintiff was employed by de- 
fendant as an airplane polisher 
and mechanic. Ina letter signed 
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by one of defendant’s officials 
which accompanied a notifica- 
tion to plaintiff of his discharge 
it was stated that plaintiff had 
neglected his assigned duties 
and caused a loss of efficiency on 
the part of other employees by 
unnecessary loitering in the hall- 
way and hangar. It was held 
that since these words did not 
impute incompetence or unfit- 
ness on the vart of plaintiff in 
his capacity as a polisher or me- 
chanic, they were not actionable 
per se, and since plaintiff had 
pleaded no extrinsic facts to 
show any libelous meaning, de- 
fendant’s motion for a direct- 
ed verdict should have been 
granted. 

An extensive annotation in 6 
ALR2d 1008 discusses “Libel 
and slander: words reflecting 
upon one in his character as em- 
ployee as actionable per se.” 


Mortgage Tax — amended in- 
struments. Chief Justice Mar- 
bury, of the Maryland Court of 
Appeals, in Hammond v. Phila- 
delphia Electric Power Co., — 
Md —, 63 A2d 759, 6 ALR2d 
298, wrote the opinion holding 
that a mortgage indenture au- 
thorizing the issuance of bonds 
and the use of their proceeds for 
the redemption of outstanding 
bonds issued under a mortgage 
recorded prior to the enactment 
of the taxing statute, is not sub- 
ject to a mortgage recordation 
tax, where the mortgagors are 
the same, the trustee is the suc- 
cessor of the original trustee, 
and the lien of the original mort- 
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gage is preserved, although the 
bonds are not issued to the hold- 
ers of the original bonds, under 
a statute exempting from the tax 
any instrument which merely 
confirms, modifies, or supple- 
ments an instrument previously 
recorded and does not increase 
the debt secured and providing 
for the deduction from an addi- 
tional debt of any outstanding 
debt to be paid or refunded out 
of the proceeds thereof. 

The annotation in 6 ALR2d 
306 discusses “Mortgage tax as 
applied to supplementary or 
amendatory instruments.” 


National Labor Relations Act 


| —collective action by employees. 


The Seventh Circuit of the 
United States Circuit Court of 
Appeals held in National Labor 
Relations Board v. Phoenix Mu- 
tual Life Insurance Co., 167 F 


2d 983, 6 ALR2d 408, opinion by: 


District Judge Duffy, that Sec- 
tion 7 of the National Labor 
Relations Act gives employees 
the right to engage in “concerted 
activities for the purpose of col- 
lective bargaining or other mu- 
tual aid or protection” even 
though no union activity be in- 
volved or collective bargaining 
be contemplated. 

An extensive annotation in 6 
ALR2d 416 discusses “Rights of 
collective action by employees as 
declared in Section 7 of National 
Labor Relations Act (29 USCA 
Section 157).” 


Pensions — suspension as af- 
fecting right to. The Wisconsin 
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Court in State Ex Rel. Johnson 
v. Buchanan, 254 Wis 261, 35 
NW2d 897, 6 ALR2d 503, opin- 
ion by Justice Wickhem, held 
that under a statute providing 
that members of a municipal 
police department who had 
served twenty-two years or more 
might apply for retirement on 
a pension, service is a condition 
of the pension, and consequently 
one who was a member of the 
department for twenty-two 
years, two months, and seven- 
teen days, but who during that 
period had on eight occasions 
been suspended without pay for 
violation of duty or conduct un- 
becoming an officer, such suspen- 
sions totaling 213 days, had not 
served for the requisite length 
of time and hence was not en- 
titled to retirement on a pen- 
sion. ~« 

The annotation in 6 ALR2d 
506 discusses “Disciplinary sus- 
pension of public employee as af- 
fecting computation of length of 
service for retirement or pension 
purposes.” 


Sentence and Punishment — 
absence of accused. In State Ex 
Rel. Shetsky v. Utecht, — Minn 
—, 36 NW2d 126, 6 ALR2d 988, 
opinion by Chief Justice Loring, 
it was held that while, in a fel- 
ony prosecution, the accused has 
the right to be present in person 
at all stages of the trial, the vol- 
untary absence of an accused 
after arraignment, plea, and the 
commencement of the trial in his 
presence, amounts to a waiver of 
his right to be present, up to and 
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including the rendition of the 
verdict. 
apply, however, to his absence 
when sentence is pronounced, 
and his voluntary absence at 
that stage of the proceeding was 
held to render the sentence il- 
legal and without due process of 
law. The rest of the proceed- 
ings being valid, however, this 
illegality of the sentence was 
held not to entitle the accused to 
discharge, but merely to require 
that he be resentenced. 


An extensive annotation in 6 
ALR2d 997 discusses “Volun- 
tary absence of accused when 
sentence is pronounced.” 


Statute of Frauds — perform- 


“What do you mean, I didn’t stop for the red light!” 


This was held not to 
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ance. The Texas Court in 
Chevalier v. Lane’s, — Tex — 
213 SW2d 530, 6 ALR2d 1045 
opinion by Justice Garwood, 
held that six months’ actual 
service under an alleged oral 
contract for a year’s services to 
begin at some time after the date 
on which the contract was made 
and which provides for the pay- 
ment of a regular monthly sal- 
ary plus bonuses to be paid at 
the end of each six months of 
of the term, is not sufficient per- 
formance to remove the contract 
from the operation of the statute 
of frauds to the extent of per- 
mitting recovery of the bonus 
allegedly due at the end of the 
first six months, where plaintiff 
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way. It helps you not only to know the rule but also the REASON for the rule. 
Fortified by this perspective of taxation, you can be more ready to tell your 
clients clearly what to do’and how to do it. 


SHOULD your client come to you with a deficiency assessment, the under- 
standing acquired from this book will help you decide whether it is worth while 
to file a protest and incur the heavy cost of a prolonged argument or whether 
it is best to pay the assessment and “call it a day.” 


OFFICES which are beginning or expanding their income tax practice as well 
as established tax specialists will all find help in this book in a form that few 
have attempted and none have accomplished so well as this experienced tax 
author. Order your copy of “Introduction to Income Taxation” now. 


The Lawyers Co-operative Publishing Co., Rochester 3, N. Y. 
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was paid the regular monthly 
salary during the six months he 
worked. 


An extensive annotation in 6 
ALR2d 1053 discusses “Per- 
formance as taking contract not 
to be performed within a year 
out of the statute of frauds.” 


Succession Tax — postponed 
enjoyment. Estate lawyers will 
be interested in the case of Chase 
v. Commissioner of Taxation, 
226 Minn 521, 33 NW2d 706, 6 
ALR2d 214, opinion by Justice 
Thomas Gallagher. It was held 
that the withholding of ultimate 
distribution until after the 
transferor’s death, of the sub- 
ject of a transfer in trust, ren- 
ders it subject, as a transfer 
intended to take effect in posses- 
sion or enjoyment after the 
death of the transferor, to an 
inheritance tax upon the right 
to receive, even though the trans- 
feror has divested himself of all 
title to and control of both in- 
come and principal. Semble, 
that property so transferred is 
not to be included in the trans- 
feror’s estate for the purpose of 
an estate tax upon the right to 
transmit property. 

An extensive annotation in 6 
ALR2d 223 discusses “Transfer 
in trust divesting donor of all 
interest and control, but with- 
holding ultimate distribution un- 
til his death, as subject to estate 
or inheritance tax.” 


Trade Fixtures — time of re- 
moval. According to the deci- 
sion in Grote v. Brown, 170 F 
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2d 747, 6 ALR2d 318, opinion by 
Circuit Judge Murrah, of the 
Tenth Circuit, a tenant’s trade 
fixtures must be removed within 
the term of the lease, or, if the 
lease is terminated by the land- 
lord before its expiration, or 
circumstances beyond the les- 
see’s control prevent earlier re- 
moval, within a reasonable time 
thereafter, to be determined in 
each case by the peculiar facts 
and circumstances. 

An extensive annotation in 6 
ALR2d 322 discusses “Time 
within which tenant’s right to 
remove trade fixtures must be 
exercised.” 


Wills — lapsing of provisions 
for support. Justice Wilson, of 
the Illinois Court, wrote the opin- 
ion in Mathis v. Mathis, 402 Ill 
60, 83 NE2d 270, 6 ALR2d 355. 
A father conveyed land to a son, 
subject to a life estate in him- 
self, in consideration of love and 
affection and the making of spec- 
ified payments to another son, 
to begin two years after the 
grantor’s death, which were de- 
clared to be a lien upon the prop- 
erty. It was held that the pro- 
vision for the payments was a 
covenant and not a condition; 
that the grantee, having entered 
into possession under the deed, 
was bound thereby as though he 
had signed it; that such pay- 
ments were not personal to the 
recipient, and therefore passed, 
upon his death in his father’s 
lifetime, to the son’s heirs. 

The father’s will gave his re- 
siduary estate to the executors, 
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who were two of his sons, to be 
distributed equally between statute. 
them and the son who prede- 
ceased the testator. The inter- 363 discusses the American and 
est of the third son was held to 
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“LEX” AUTO EMBLEM—FOR LAWYERS ONLY 


The “Lex” Auto Emblem for lawyers is now in use in the 48 states and 


in foreign countries by Judges and leading members of the Bar. 


The “Lex“ Emblem adds prestige and distinction to your car—its beauty 


and dignity will also make you proud to own it. 


Made of heavy chromium plated metal with lettering and figure of Justice 
raised in high relief on blue enamel background. Size: 4" diameter. 


Priced at $2.50 each 


Please do not send check -:- Mailed parcel post C.O. D. to insure delivery. 


Sold only to Lawyers . . . Send orders on your letterhead 





H. J. BEETHOVEN, 33 West 42nd St., New York City 18 





Not Covetous 


The following extract from an Answer and Cross 
Petition filed in the District Court for Oklahoma County as 
Case #109,902 in a controversy over oil and gas rights is 
unique: 

“The defendant does not wish to seek any territory, 
ground or soil, but does ask for the mineral rights of oil 
and gas. His aim is not to covet; instead, he wishes to 
sign this over to the National Government believing it 
belongs to the one hundred thirty million people of the 
United States. He thinks that the oil and gas business 
needs to be checked into and be modified, and that it should 
be supervised by the Federal Government. That the 
drainage of oil and gas causes earthquakes. That the red 
hot fire in this global war is the earth’s interior Hell. He 
suggests that all pray to their Heavenly Father, as follows: 
“Bless America and the entire world. Bless the President 
of the United States and all fellow men who work under 
his command—Generals and all the men and women in the 
battlefields wherever they are on land, water or in the air. 
Give them strenth and power to win the victory in this 
global war and may America and the United States make a 
durable peace for the world. Bless our Government and 
all those who work for justice and the welfare of mankind.” 


Contributor: Leslie L. Conner 
Oklahoma City,.Oklahoma 


be preserved from lapsing by a 
The annotation in 6 ALR2d 


English cases on this question. 
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[ born, Michigan, May 24, 1949 


The Lawyer's Place in the National and 
International Future “ by WILLIAM T. GOSSETT 


Vice President and General 
Counsel, Ford Motor Co. 


EFORE the turn of the present 
century, the lawyer in this 
country was very largely con- 
cerned with clients who were al- 
ready in difficulty at the time 
legal counsel was sought. That 
was the golden age of advocacy; 
and more often than not the law- 
yer’s principal responsibilities 
were those of an advocate. He 
frequently was eloquent and 
sometimes dramatic. He dealt 
with situations that had devel- 
oped to a condition of a crisis. 
Like the country doctor, he was 
called in during emergencies to 
do what he could for his client. 
His job was to attack or defend. 
For the most part his eyes were 
turned toward the past—toward 
the events leading up to an ex- 
isting situation. He sought to 
achieve the most satisfactory re- 
sult which an existing set of con- 
ditions would permit. 

During the latter part of the 
19th century, however, a new 
and revolutionary force began to 
make itself felt throughout the 
world. It was to have a signifi- 
cant influence upon our profes- 
sion. The wheels of the Indus- 
trial Revolution were turning at 
increasing speed. We had begun 
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to catch clear glimpses of the 
great material gains for large 
numbers of people which were 
made possible by harnessing 
power to machines and achieving 
mass production. 

Because mass manufacturing 
and distribution created a de- 
mand for capital on a vastly 
greater scale than that to which 
we had been accustomed up to 
that time, it became necessary 
to devise a method of meeting 
that new need. The answer was 
the stock corporation. 

I am not sure that we are al- 
ways conscious of the extent of 
the corporation’s influence on 
our time. It was to become more 
than a legal device through 
which private business transac- 
tions might be carried on. It 
was to become the most effective 
means of organizing the eco- 
nomic life of a dynamic and en- 
terprising democracy. Indeed, 
some historians feel justified in 
saying that we live today under 
the influence of a “corporate sys- 
tem.” 

The impact of the corporation 
on the legal profession was 
great. Increasingly the function 
of the lawyer was to construct 
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corporate institutions and em- 
power them to perform the im- 
portant tasks for which they had 
been created. In the process, he 
had to foresee the problems 
which corporations would face. 
No longer could the lawyer be 
content to rely upon ancient pos- 
tulates and precedents; he was 
required to use his imagination, 
to make thoughtful preparations 
for the future, to do a construc- 
tive job. More and more the 
attention of the lawyer was 
given to the prevention of litiga- 
tion—to the anticipation of 
troubles—to the avoidance of 
difficulties. Instead of looking 
backward, his responsibility was 
to look ahead. 

Increasingly during this whole 
period the lawyer found himself 
confronted by questions of busi- 
ness policy. Many corporation 
lawyers exerted strong influence 
in the councils of business and 
industry ; and a large number of 
them became the active heads of 
business enterprises. 

Meanwhile, there were other 
by-products of the rise of the 
corporation, and many of these 
were to have a profound effect 
upon the legal profession. 

The corporate form provided 
a method of organizing and fi- 
nancing large-scale operations 
on a_ long-term basis. To 
achieve the advantages of mass 
production—and they are very 
great advantages—it was nec- 
essary to create large organiza- 
tions. 

The law and the lawyer had 
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a new situation with which to 
deal. As corporations increased 
in size and influence and were 
accorded by the courts the status 
of “persons” under the Four- 
teenth Amendment to our Con- 
stitution, smaller enterprises 
often found themselves at a com- 
petitive disadvantage. 

The rise of the corporation 
also had its effect upon the indi- 
vidual citizen; more and more 
people acquired the social and 
economic status of employees. 
Available statistics indicate that 
a little less than a third of the 
total employed in this country 
were self-employed in 1890. 
Since then the percentage has 
been declining, until today only a 
little more than 18% of the total 
employed are self-employed. 

The changes which progress 
brings are always more numer- 
ous than we foresee. With the 
expected we often get liberal 
doses of the unexpected. 

Finally, and perhaps inevita- 
bly, there were abuses of power. 
Bigness was sometimes used to 
destroy competition. In a num- 
ber of cases groups of corpora- 
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tions, engaged in the same busi- 
ness, combined to form so-called 
trusts under agreements de- 
signed to restrict or eliminate 
competition, by fixing prices or 
dividing up markets or pooling 
patents. 

With the wisdom of hindsight, 
we now see very clearly that 
something was missing from the 
calculations of some of those, 
the lawyer among them, who 
developed the policies and the 
structures of that time. We see 
today that there was an inade- 
quate sense of the social respon- 
sibilities of institutions, espe- 
cially large institutions, which 
unavoidably affected the lives of 
great numbers of people. 

With power comes responsi- 
bility. For a time, however, the 
power was more apparent than 
the responsibility. 

It is significant that the Indus- 
trial Revolution and the corpo- 
ration contributed to the devel- 
opment of public opinion as a 
powerful force, and that public 
opinion began presently to react 
to the abuses of the over-zealous 
19th and early 20th century cor- 
porations. 

The enactment of the “anti- 
trust” laws reflected the basic 
aim of the American people to 
prevent restrictions upon com- 
petition. By their decisions in 
many important cases, the courts 
have carried out the will of the 
people. Our legislative bodies 
and our courts cannot and should 
not be responsive to mere whims 
of public opinion. This would 
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be fundamentally inconsistent 
with the basic principles of con- 
stitutional government. But 
subject to that limitation, and 
with adequate protection for the 
minority, the considered judg- 
ment of the people should and 
usually does become effective 
through our laws. 

The process, which we may 
say began about 1890, has been 
accelerated in the present cen- 
tury, particularly during the 
1930’s when both the Congress 
and the state legislatures in this 
country were kept very busy en- 
acting laws governing the con- 
duct of business and industry. 

Viewed in today’s light, it 
seems incredible that the right 
of collective bargaining should 
ever have been questioned, and 
that the Wagner Act should have 
been necessary to assure that 
right to employees. The Wagner 
Act is a good example of what 
may result from short-sighted 
labor policies. On the other 
hand, the Taft-Hartley Act 
which restored to management- 
labor relations much of the bal- 
ance which had been destroyed 
by Union practices under the 
Wagner Act has been a reminder 
that society will not allow abuses 
of power to labor any more than 
it will to management. 


The purpose of the great bulk 
of the legislation has been to 
impose upon business responsi- 
bilities commensurate with its 
powers and privileges. The so- 
cial merit of some aspects of the 
legislation is open to question. 
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I do not wish to be understood 
as giving it my blanket endorse- 
ment. But we must recognize 
that enactment of most of this 
social and economic legislation 
has been in response to the de- 
mands of public opinion and gen- 
erally to satisfy some basic pub- 
lic need. 

With the increasing complex- 
ity of business relationships and 
with the development of this 
mass of regulatory legislation, 
the corporation lawyer’s prob- 
lem in advising his client has 
inevitably become more and 
more exacting. At the same 
time, the need for legal advice 
has been intensified, and the re- 
sponsibility—as well as_ the 
opportunity—of corporate legal 
counsel has increased commen- 
surately. The lawyer represent- 
ing business today, if he is to live 
up to the challenge of his new 
responsibilities, will endeavor to 
avoid the errors of the past; he 
will shun the kind of advice 
which is motivated by a desire 
to preserve the rubrics of a van- 
ished era; he will be alive to 
the social, economic and politi- 
cal implications of the time; he 
will avoid a .narrow, short- 
sighted approach to his clients’ 
problems; he will act with due 
regard for the social responsi- 
bilities of the enterprise; he will 
have the courage to advise 
against a business program or 
device which, although legally 
defensible, is in conflict with the 
basic principles of ethics. Fail- 
ing this, he not only will be 
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ignoring his obligations to socie- 
ty, he will be doing a disservice 
to his client, who may find him- 
self in the position of winning 
a legal battle but losing a social 
war. 

This is not to imply that the 
lawyer should be a weathervane 
entirely subservient to the popu- 
lar will, or that he should follow 
a quixotic line. There are 
times when he will be con- 
strained to lead an unpopular 
cause or take a position not sub- 
scribed to by a majority of his 
fellowmen. Any lawyer worthy 
of the name will not hesitate 
to fight ill-founded claims or un- 
reasonable demands;.and he will 
avoid counselling the easy road 
of appeasement. But his clients’ 
interests will not be well served 
by advice which ignores the 
deeper aspirations of his time. 

What is true nationally is 
equally true on an international 
stage. The problem, if anything, 
is greater there because public 
opinion is more diverse and has ~ 
its roots in a greater variety of 
experiences and conditions. 

The challenge now is to our 
wisdom, to our consciousness of 
the public will, to our social 
sense. 

And the challenge, it seems to 
me, is all the greater for the 
reason that the lawyer today 
exercises a powerful influence on 
the actions and policies of busi- 
ness enterprises. If he is wise, 
they will be more secure not only 
today but tomorrow—and so 
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also will the whole fabric of pri- 
vate enterprise be more secure. 
If he is short-sighted, the indi- 
vidual enterprise and the system 
will be less secure. 

The future, it seems to me, 
calls upon us to combine, if we 
can, the eloquence of the advo- 
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cate, the structural sense of the 
legal architect, and the wisdom 
of the great judges of the law, 
who never have failed to see that 
the law is a part of life and can- 
not be separated from the aims, 
the ethics, the hopes and the will 
of people. 


Oklahoma Contributions: 


“Two things are unpredictable in Oklahoma. One is 
the weather, and the other is the verdict of a jury.” O’Dell 
v. State, 158 Pac. 2nd 180. 

* * * 

“Q. What was his condition with reference to being 
under the influence of intoxicating liquor? A. I don’t 
know anything about constipating liquor.” Mayes v. 
State, 156 Pac. 2nd 822. 

Contributor: 


~ 


Raymond A. Trapp 
Blackwell, Oklahoma 


Old Friends of Every, Lawyer 


In September of 1949, I was consulted by a number of 
Mexican girls whose mother had died about a year before, 
and who had a dispute with the vendor of a land contract 
due to the fact that since their mother’s death their sister, 
who was administratrix, had not made the payments. 

We made tender of the back payments and were about 
to bring an action to force him (the vendor) to take the 
money when the girls came into my office carrying seven 
copies of a complaint which had been filed by the vendor. 
They said that they had been sued and some people had 
been sued with them that they didn’t even know. I handed 
each of them a copy of the complaint and sat down and 
checked the names of the defendants. They said the first 
one was the sister who was the administratrix, the next 
one was one of them, and the next one was their brother- 
in-law, etc. and after checking for sometime I finally asked 
them who in the world the people were whom they didn’t 
know and with whom they were so concerned. They jumped 
up and pointing to my copy of the complaint, said “These 
people right here”. The names read John Doe, Jane Doe 
and Richard Roe. The girls said “We not only don’t know 
them—we’ve never even heard of them.” Whereupon, I 
told them they were friends of mine and they laughed and 
said that in that event everything was all right. 

Contributor: W. Francis Wilson 
Phoenix, Ariz. 
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‘sA CCORDING to the system of 

jurisprudence obtaining in 
the United States . .. ,” so 
wrote Secretary of State Elihu 
Root, in 1908; and, in 1947, in 
his introduction to “Summary 
of American Law,” by George 
L. Clark, Dean Roscoe Pound 
wrote, “There is manifest need 
of a system of Anglo-American 
Law.” 

Whether there is a “system 
of jurisprudence,” as viewed by 
Secretary Root, in 1908, or 
whether there is a “manifest 
need of a system,” as stated by 
Dean Pound, in 1947, both were 
speaking of the modern descend- 
ant of “the Roman law and the 
German customs” which was 
transplanted to what is now 
these United States from Eng- 
land; and, at that time, the real 
American law,—that of the 
tribes,—had reached a stage of 
development parallel, in many 
ways, to “the Roman law and 
the German customs.” - 

In the section “Societal and 
Ceremonial Life” of John R. 
Swanton’s “The Indians of the 
Southeastern United States”, 
myriad examples of Indian cus- 
toms and laws,—prior to the in- 





American Indian Law 


By ROBERT F. MORRISON, Miami, Florida 


jection of European influences, 
—may be examined. While the 
descriptions of towns, social or- 
ganization, clans and _ gentes, 
castes, moieties, terms of rela- 
tionship, names, games, war, 
marriage customs, customs re- 
lating to birth, education, and 
the division of labor between 
the sexes, as well as the burial 
customs, all contribute to the 
collection of Indian laws, the 
section “Crime and Punishment” 
provides concentrated data. It 
is from that section, with few 
exceptions, that subsequent data 
will be taken. 


There was a feudal system in 
America, among the Indians. 
William Strachey, who edited 
the laws promulgated for Vir- 
ginia, in observations covering 
the first decade of the 17th cen- 
tury, states: 


Every weroance knoweth his own 
meeres and lymitts to fish, fowle, or 
hunt (as before said), but they hold 
all of their great weroance Powhatan, 
unto whome they pay eight parts of 
ten tribute of all the commodities 
which their country yeldeth, as of 
wheat, pease, beanes, eight measures 
of ten of all sorts of skyns, and furrs 
eight of ten; and so he robbes the 
people, in effect, of all they have, even 
to the deare’s skyn wherewith they 
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cover them from cold, in so much as 
they dare not dress yt and put yt on 
untill he have seene yt and refused yt, 
for which he commaundeth they dare 
not disobey in the least thinge. 


Not only did the minor chiefs 
(weroances) hold their “meeres 
and lymitts” under the great 
Powhatan, in manner similar to 
feudal lords holding under their 
king, but fealty also was owed, 
in feudal manner,—and collect- 
ed,—in the words of Strachey, 
writing about Powhatan, as fol- 
lows: 


When they intend any warrs, the 
weroances usually advise with their 
priests and conjurers, their allies and 
best trusted chauncellors and freinds; 
but comonly the priests have the re- 
sulting voice, and determyne therefore 
their resolutions. : 

Eyther a weroance or some lustie 
fellowe is appointed captaine over a 
nation or regiment to be led forth; 
and when they would presse a number 
of soldiers to be ready by a day, an 
officer is dispacht awaye, who comyng 
into the townes, or otherwise meeting 
such whome he hath order to warne, 
to strike them over the back a sound 
blow with a bastinado, and bidds them 
be ready to serve the great king, and 
tells them the rendevous, from whence 
they dare not at oe tyme appointed 
be absent. i 

They seldome make warrs for lands 
or goods, but for women and children, 
and principally for revenge, so vindic- 
ative and jealous they to be made a 
dirision of, and to be insulted upon by 
an enemy. 


That the power of Powhatan, 
described above, was not com- 
mon with other chiefs, in other 
tribes, is indicated by the words 
of James Adair, who lived 
among the Indians, largely the 
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Cherokees and Creeks, 1735-75. 
Writing of the Chickasaws, 
Adair commented: 


When any national affair is in de- 
bate, you may hear every father of a 
family speaking in his house on the 
subject, with rapid, bold language, and 
the utmost freedom that a people can 
use. Their voices, to a man, have due 
weight in every public affair, as it 
concerns their welfare alike. 


John Lawson, whose “History 
of Carolina,” etc., was first pub- 
lished in London, in 1714, 
writes: 


The Santee king is the most 
absolute Indian ruler in these parts, 
although he is the head but of a small 
people, in respect to some other na- 
tions of Indians, that I have seen. 
He can put any of his people to 
death that hath committed any fault 
which he judges worthy of so great a 
punishment. This authority is rarely 
found among these savages for they 
act not (commonly) by a determina- 
tive voice in their laws towards any 
one that hath committed murder, or 
such other great crime. 


“Oyez! Oyez!” Long has 
this sound been heard in the 
courts of the Anglo-American 
“system” of jurisprudence. 
Rene Goulaine de Laudonniere, 
writing of the Timuca, 1586, de- 
scribed a council held by the 
chief, to which came his nobles, 
who saluted him in turn, 

The oldest first, by lifting both 
hands twice to the height of the head 
and saying, “Ha, He, Ya, Ha, Ha.” 
To this the rest answer, “Ha, Ha.” 


Each as he completes his salutation, 
takes his seat on the bench. 


4 By a slight stretch of the 
imagination, the Timucan salu- 
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tation may be heard to sound 
as, “Oyez! Oyez!” Undoubted- 
ly, there have been,—and per- 
haps, yet will be, times when 
many, including the members of 
the bench themselves would have 
liked to have adopted the Timu- 
can saluation. 


As was noted by Strachey, in 
his observations anent Pow- 
hatan, the Indians seldom made 
“warrs for lands or goods.” In 
a similar comment, Lawson 
wrote: 


The Indians ground their wars on 
enmity, not on interest, as the Euro- 
peans generally do; for the loss of the 
meanest person in the nation, they will 
go to war and lay all at stake, and 
prosecute their designs to the utmost, 
till the nation they were injured by, 
be wholly destroyed, or make them 
that satisfaction which they demand. 
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While, in the words of Law- 
son, the Indians “ground their 
wars on enmity, not on interest” 
—the underlining is mine—it 
should be noted that they would 
go to war “for the loss of the 
meanest person in the nation.” 
Of course, it was not so much 
because of the tribe’s love for 
that person, as because of the 
affront to tribal honor, that they 
would go to war. However,— 
as perhaps Lawson intended 
they should,—the quotation 
seems to give the Indians a 
higher reason for war,—a better 
“interest,’—than the “Eu- 
ropeans generally” have. 


Sir Henry Spelman, English 
antiquary, CIRCA‘’1562-1641, in 
commenting on crime and pun- 
ishment among the Virginia 
Algonquins, wrote: 


Concerninge ther lawes my yeares 
and understandinge, made me the less 
to looke after bycause I thought that 
infidels wear lawless yet when I saw 
sum put to death I asked the cause of 
ther offence, for in the time that I 
was with ye Patomecke I saw 5 exe- 
cuted 4 for murther of a child (id est) 
ye mother, and tow other that did the 
fact with hir and a 4 for concealing it 
as he passed by, being bribed to hould 
his pease, and one for robbinge a 
traueler of coper and beads for to 
steal ther neyburs corne or coper is 
death, or to lye one with anothers 
wife is death = he be taken in the 
manner. 


Mark Catesby, in his “The 
Natural History of Carolina, 
Florida and the Bahama _ Is- 
lands,” 2 vols., London 1731- 
1743, wrote on the problem of 
theft, as follows: 
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They have no fence to part one an- 
other’s lots in their corn fields, every 
man knows his own, and it scarce 
ever happens that they rob one an- 
other of so much as an ear of corn, 
which if any is found to do, the thief 
is sentenced by the elders to work or 
plant for him that was robbed, till he 
is recompensed for all the damage he 
has suffered in his corn-fields; yet 
they make no scruple to rob the 
English, having been taught this les- 
son by the latter. 


In his “The Common Law,” 
the late Mr. Justice Holmes, at 
p. 34, wrote: 


We have seen a single germ multi- 
plying and branching into products as 
different from each other as the flower 
from the root. . 


It hardly remains to ask what that 
germ was... . 


We have seen that it was the desire 
of retaliation against the offending 
thing itself. . . . 


Swanton, at p 732 of his work, 
writes : 


Retaliation again lay at the base of 
the composition in all cases of murder 
among the Choctaw, but executions in 
later times were placed in the hands 
of the light horsemen instead of those 
of the murdered man’s kin. ‘ 


Witchcraft was also punished with 
death. One who received a personal 
affront might challenge the other to 
mutual suicide. Sodomy and male 
concubinage were common and unpun- 
ished. A woman accused of adultery 
was exposed to the lust of as many 
men as chose to have intercourse with 
her and then cast off to become a 
temporary wife or prostitute. . 


<a 





COMMENT 


Le Page du Pratz, 1758, as 
paraphrased by Swanton, stated 
that it was “evident that the 
tooth-for-tooth philosophy also 
obtained among these (Natchez) 
people, but it is equally evident 
that a crime committed by one 
of the Sun caste was lightly re- 
garded as compared with one 
committed against the Sun caste. 
Upon commoners the death pen- 
alty was inflicted by the Great 
Sun ad libitum.” 

While, in the limitations of 
this article, it has been possible 
only to touch, here and there, 
upon separate high spots, it is 
hoped that the reader will share, 
with Sir Henry Spelman, that 
scholar’s surprise that the “in- 
fidels’”’ had,—and enforced,— 
laws. There is an account, in 
Lawson’s work, which tells of an 
Indian conjurer, who was able 
to detect a thief; which, it seems, 
indicates that the psychological 
processes were not unknown to, 
—were, in fact, practically uti- 
lized by,—these same “infidels.” 


It is suggested that, when the 
lament of Dean Pound becomes 
the fact stated by Secretary of 
State Root, certain tenets of the 
American system of jurispru- 
dence might be based upon doc- 
trines far worse than,—might, 
in fact, be improved by transfu- 
sion from,—the real American 
law: that of the Indian tribes. 
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